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U.S. Customs Service 


Treasury Decisions 
(T.D. 80-86) 


Bonds 
Approval and discontinuance of carrier bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol “D” in- 
dicates that the bond previously outstanding has been discontinued on 
the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If the 
previous bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of the 
list. 

Dated: March 13, 1980. 


Date of Filed with district 
Name of principal and surety approval | director/area 
director/amount 





ATSL, Inc., Bldg. A, 10 E. Oregon Ave., Philadel- . 27,1979 | . 14,1979 | Philadelphia, PA; 
phia, PA; motor carrier; St. Paul Fire & Marine Ins. | | $50,000 


Co. 


Airfreight Enterprises, Inc., 6150 N.E. 92nd Ave., - 16,1979 . 21,1979 | Portland, OR; 
Suite 109, Portland, OR; freight forwarder; Wash- $50,000 
ington International Ins. Co. 


American Pacific Container Line, Inc., 501 Army St., . 15, 1979 . 25,1980 | San Francisco, 
San Francisco, CA; water carrier; Fireman’s Fund CA; $50,000 
Insurance Co. 


Atlantic Steamers Supply Co., Inc., 1100 Adams St., . 23,1980 . 23,1980 | New York Sea- 
Hoboken, NJ; motor carrier; Old Republic Ins. | port; $50,000 
Co. | 


Atlas Transportation, Inc., 8100 Stansbury Rd., Balti- 28, 1979 28,1979 | Baltimore, MD: 
more, MD; motor carrier; Fidelity & Deposit Co. $25,000 

of MD | 

(PB 12/2/75) D 12/12/78 ! 


Footnotes at end of table. 














CUSTOMS 


Name of principal and surety 


The Baltimore and Ohio Railroad Co., (A MD Corp.) 
and the Staten Island Railroad Corp. (A NY 
Corp.), Baltimore, MD; rail carrier; The American 
Casulty Co. of Reading, PA 

(PB 11/19/41) D 2/8/79 2 

Baltimore-Washington Express Service, Inc., 3605 

Benson Ave., Baltimore, MD; motor carrier; The 

American Insurance Co. 





Bicentennial Trucking, Inc., 317 North Point Blvd., 
Baltimore, MD; Fidelity and Deposit Co. of MD. 


Bio Med Hu Inc., 1901 Outer Loop, Louisville, KY; 
motor carrier; St. Paul Fire & Marine Ins. Co. 
(PB 10/26/72) D 1/30/80 3 


Bluebonnet Express, Inc., 5009 Rusk, Houston, TX; 
motor carrier; Fidelity and Deposit Co. of MD 


Bower Transportation Services, Inc., 1101 West 11th 
Ave., Vancouver, WA; motor carrier; Washington 
International Ins. Co. 


Cargo Inc. (A DE Corp.), 5645 N. Gage St., Rose- | 
mont, IL; freight forwarder; Washington Interna- | 
tional Ins. Co. | 


Chemical Transport, P. O. Box 2644, Great Falls, 
MT; motor carrier; St. Paul Fire & Marine Insurance 
Co. 

D 3/3/80 


Chi-Can Freight Forwarding, Ltd., Inland Transport 
& Terminal, Inc., and Maple Leaf Express, Ltd. | 
(IL Corps.), 3600 S. Western Ave., Chicago, IL; | 
freight forwarder and motor carrier; Commercial 
Union Ins. Co. 

(PB 2/8/73) D 11/13/79 4 


Clavin Express, Inc., 54 Water St., East Providence, | 
RI; motor carrier; The Continental Insurance Co. 


Coast Transport, Inc., 1906 S.E. 10th Ave., Portland, 
OR: motor carrier; The Hanover Ins. Co. 
(PB 12/6/78) D 1/7/805 


The Darcy Transportation Co., Inc., 332 Chase River 
Rd., Waterbury, CT; motor carrier; St. Paul Fire & 
Marine Ins. Co. 

D 1/21/80 | 

W. L. Davis, 15311 Tricia Lane, La Mirada, CA; motor | 
carrier; Insurance Co. of North America 

(PB 10/15/77) D 12/1/79 ¢ 

W. L. Davis Trucking, Inc., P. O. Box 973, Pico 

Rivera, CA; motor carrier; Lumbermens Mutual 

Casualty Co. 


Footnotes at end of table. 


bond 


Feb. 9, 1979 


24, 1979 | 


21, 1980 | 


24, 1980 | 


. 15,1980 | 


. 20,1979 


Date of 
approval 


Feb. 9,1979 


Sept. 5,1979 


30, 1980 


. 26,1979 | 


31, 1980 


. 24,1977 


16, 1979 


1, 1977 





4, 1980 | 


2, 1974 | 


Jan. 


Jan. 11,1980 


10, 1980 | 


29, 1980 
| 


Jan. 


18, 1980 


28, 1980 


. 21,1980 | 


Filed with district 
director/area 
director/amount 


Baltimore, Md; 
$100,000 


Baltimore, MD; 
$25,000 


Baltimore, MD; 
$25,000 

Cleveland, OH; 
$35,000 

Houston, TX; 
$25,000 


Portland, OR; 
$25,000 


| Chicago, IL; 


$50,000 


Great Falls, MT; 
$25,000 


Chicago, IL; 
$50,000 


Providence, RI; 
$25,000 


| Portland, OR; 
$25,000 


Bridgeport, CT; 
$25,000 


Nogales, AZ: 
$50,000 


Nogales, AZ; 
$25,000 
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3 





Name of principal and surety 


Dravo-Mechling Corp., One Oliver Plaza, Pitts- 


burgh, PA; water carrier; Insurance Co. of North | 


America 
Florida Texas Freight, Inc., 11405 N.W. 36 Ave., 
Miami, FL; motor carrier; Federal Ins. Co. 
(PB 7/12/71) D 6/29/79 7 


Larry Ford Trucking, Shelby, MT; motor carrier; 
St. Paul Fire & Marine Ins. Co. 
D 3/3/80 


Garden City Transfer, Inc., 900 William St., San Jose, 
CA; motor carrier; Peerless Ins. Co. 
(PB 9/15/77) D 1/10/80 8 


General Freights, Inc., Operator of Hagerstown Motor 
Express Co., Inc., Route 11, Pennsylvania Ave., 
Ilagerstown, MD; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Roy Greenfield Trucking, P.O. Box 747, Weatherford, | 


TX; motor carrier; Ins. Co. of North America 


Gullett- Gould Ltd., P.O. Box 406, Union City, IN; 
motor carrier; Protective Ins. Co. 


Harbor Towing Corp., 2219 Boston St., Baltimore, 


MD; water carrier; Fidelity & Deposit Co. of MD 
D 1/29/80 


Hart Motor Express, Inc., 2417 Cleveland Ave. North, 


St. Paul, MN; motor carrier; Fireman’s Fund Ins. 
Co. 


D 2/15/80 


Hayes Truck Lines, Inc., 1701 Bay St., Tacoma, WA; 
motor carrier; The Travelers Indemnity Co. 
D 12/11/79 


Duane C. Hedahl, 2225 9th Ave. South, Great Falls, 
MT; motor carrier; Great American Ins. Co. 
D 1/28/80 


Millard M. Holden, P. O. Box 562, Pharr, TX; motor 
carrier; Merchants Mutual Bonding Co. 
(PB 2/7/77) D 2/11/80 ® 


IKO Forwarders Ltd., 81 Orenda Rd., Brampton, 


Ontario, Canada; motor carrier; Aetna Casualty 
and Surety Co. 


Jenny Freight Line, Inc., P. O. Box 50607, Tucson, 


AZ; motor carrier; The Aetna Casualty and Surety 
Co. 


(PB 1/10/78) D 12/28/79 10 


Jimco Inc., P.O. Box 10041, 1221 Faydeu Ct., Nash- 


ville, TN; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


Footnotes at end of table. 


Jan. 1,1980 


June 29, 1979 


9, 1977 





- 13,1978 


. 31,1979 


7, 1980 


10, 1975 


June 


Oct. 12,1979 








28, 1977 | 


9, 1979 





Date of 
approval 


Feb. 20, 1980 


June 29,1979 


- 11,1977 


. 27,1979 


. 11, 1968 


12, 1977 


. 11,1980 | 


. 28, 1979 | 





Filed with district 
director/area 
director/amount 


Philadelphia, PA; 
$150,000 


Miami, FL; 
$25,000 


Great Falls, MT; 
$25,000 


San Francisco, CA; 
$25,000 


Baltimore, MD; 
$25,000 


Laredo, TX; 
$25,000 


Nogales, AZ; 
$25,000 


Baltimore, MD; 
$50,000 


Minneapolis, MN; 
$30,000 


Seattle, WA; 
$25,000 


Great Falls, MT; 
$25,000 


Laredo, TX; 
$25,000 


Buffalo, NY; 
$50,000 


Nogales, AZ; 
$25,000 


New Orleans, LA; 
$25,000 





CUSTOMS 


Name of principal and surety 


Kreitz Motor Express, Inc., 220 Park Rd., North 
Wyomissing, PA; motor carrier; Protective Ins. Co. 
D 12/27/79 


The La Salle & Bureau County Railroad Co., La Salle, 
IL; rail carrier; U.S. Fidelity & Guaranty Co. 
D 2/12/80 


Merchants Storage Co. of Va., 801 S. Pickett St., Alex- 
andria, VA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 

D 1/29/80 


Metro Hauling, Inc., P.O. Box 88824, Seattle, WA; 


motor carrier; The Travelers Indemnity Co. 


Missouri Pacific Air Freight, Inc., 210 N. 13th St., St. 


Louis, MO; air and motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Ozark Air Lines, Inc., Lambert Field, St. Louis, MO; 
air carrier; Safeco Ins. Co. of America 
(PB 7/16/72) D 2/4/80 11 


Piedmont Aviation, Inc., 3801 Liberty St., N.E., | 


Winston-Salem, NC; air carrier; General Ins. Co. of 
America 


Port East Transfer, Inc., 1404 S. Clinton St., Balti- 


more, MD; motor carrier; Fidelity & Deposit Co. of 
MD 


R. S. J. Leasing, Inc., 127-36 Northern Blvd., Flush- 
ing, NY; motor carrier; Old Republic Ins. Co. 


Refrigerated Foods, Inc., 1420 33rd St., Denver, CO; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Republic Freight System, Inc., 10990 Roe Ave., 
Shawnee Mission, KS; motor carrier; The North 
River Ins. Co. 

D 2/1/80 


Roadrunner Trucking Inc., 4100 Edith, N.E., Albu- 
querque, NM; motor carrer; Safeco Ins. Co. of 
America 


Robideau’s Express, Inc., 2701 8. Front St., Phila- 
delphia, PA; motor carrier; Fidelity & Deposit Co. 
of MD 

D 1/22/80 

P. Saldutti & Son, Inc., 497 Raymond Blvd., Newark, 

NJ; motor carrier; Fidelity & Deposit Co. of MD 
D 1/10/80 


Shaver Transportation Co., 4900 N.W. Front Ave., 


Portland, OR; water carrier; United Pacific Ins. 
Co. 
D 2/21/80 


Footnotes at end of table. 


Date of 
bond 


Dec. 27, 1974 | 


May 6, 1968 | 


1, 1975 | 


28, 1979 | 


Nov. 


6, 1979 | 


| 
| 


3, 1980 


1, 1979 


1, 1976 | 


Dec. 12,1979 


Sept. 14, 1976 


Sept. 6, 1965 








Feb. 21, 1968 | 


Date of 
approval 


Jan. 


6, 1975 


May 


Mar. 22, 1976 


. 11,1979 


7, 1979 | 


. 27,1979 


8, 1980 


6, 1980 


3, 1976 


8, 1976 


| Filed with district 
| _ director/area 
| director/amount 


Philadelphia, PA; 
$25,000 


Chicago, IL; 
$50,000 


Baltimore, MD; 
$25,000 


Seattle, WA; 
$25,000 


St. Louis, MO; 
$25,000 


St. Louis, MO; 
$25,000 


Baltimore, MD; 
$25,000 


Baltimore, MD; 
$25,000 


Newark, NJ; 
$50,000 


El Paso, TX; 
$25,000 


New York 
Seaport; 
$50,000 


El Paso, TX; 
$25,000 


Philadelphia, PA; 
$50,000 


New York 
Seaport; 
$30,000 


Portland, OR; 





$50,000 





CUSTOMS 


Name of principal and surety 


Sid’s Inc., 9 Western Ave., Jonesport, ME; moior 
carrier; Ins. Co. of North America 


Skyland, Inc., 256 Celia St., S.W., Grand Rapids, MI; 


motor carrier; Hartford Accident and Indemnity 
Co. 


Smith’s Transfer Corp., Staunton, VA; motor carrier; 
Fidelity & Deposit Co. of MD 
(PB 8/31/71) D 6/29/77 2 


Soo Security Motorways Ltd., 60 Eagle Dr., Winnipeg, 
Manitoba, Canada; motor carrier; The Continental 
Ins. Co. 

(PB 3/7/68) D 2/18/80 13 

Southern Farmers Cooperative Association, 181 N.E. 
82nd St., Little River, Miami, FL; motor carrier; 
Sentry Indemnity Co. 


Suwak Trucking Co., 1105-15 Fayette St., Washing- 
ton, PA; motor carrier; The Travelers Indemnity 
Co. 

(PB 4/21/71) D 4/20/75 "4 


Texas Con-Tran, Inc., 9722 Telephone Rd., Houston, 
TX; motor carrier; Washington International Ins. 
Co. 


Transportation Services Inc., 21055 West Road, De- 
troit, MI; motor carrier; Old Republic Ins. Co. 


Transystems Inc., P.O. Box 399, Black Eagle, MT; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Tri-State Trucking Co., Inc., Box 188, Federalsburg, 
MD; motor carrier; Fidelity and Deposit Co. of MD 


Trinity Transport, Inc., P.O. Box 146, Cambridge, 
MD; motor carrier; Hartford Accident & Indemnity 
Co. 


True Transport, Inc., 15 Stockton St., Newark, NJ; 
motor carrier; Sentry Ins., a Mutual Co. 
(PB 2/18/77) D 2/13/80 5 


Western Maryland Railway Co., Baltimore, MD; rail 
carrier; Federal Ins. Co. 
(PB 7/22/46) D 8/21/75 16 


Bill White Inc., 5959 W. Century Blvd., Suite 1190 
Los Angeles, CA; motor carrier; American Motorists 
Ins. Co. 


G. Zavitz Limited, 6604 Thorold Stone Rd., Niagara 


Falls, Ontario, Canada; motor crrier; United 
States Fidelity & Guaranty Co. 


Footnotes at end of table. 


Jan. 


June 





3, 1980 


- 10,1979 


30, 1977 


+ 21,1975 


22, 1980 


- 11,1980 


- 21,1976 


. 11,1979 


. 13,1980 


22, 1975 


1, 1979 





Date of 
approval 


Feb. 25, 1980 


Jan. 2,1980 


Aug. 5,1977 


23, 1980 


. 21,1975 


31, 1980 


. 20,1980 


. 21,1976 


. 27,1979 


- 13,1980 


. 19, 1975 


21, 1980 





5 


Filed with district 
director/area 
director/amount 


Portland, ME; 
$25,000 


Detroit, MI; 
$50,000 


Baltimore, MD; 
$25,000 


Pembina, ND; 
$25,000 


New York Seaport; 
$25,000 


Baltimore, MD; 
$25,000 


Galveston, TX; 
$25,000 


Detroit, MI; 
$50,000 


Great Falls, MT; 
$25,000 


Baltimore, MD; 
$25,000 


Baltimore, MD; 
$25,000 


New York 
Seaport; 
$50,000 


Baltimore, MD; 
$100,000 


Los Angeles, CA; 
$25,000 


Buffalo, NY; 
$25,000 





CUSTOMS 





Date of Date of Filed with district 
Name of principal and surety bond approval director/area 


director/amount 


Zirbel Transport, Inc., Lewiston, ID; motor carrier; | Dec. 10,1979 | Jan. 14,1980 | Great Falls, MT; 
Midland Ins. Co. $25,000 


1 Principal is Atlas Transportation Co. 
2 Principal is The Baltimore & Ohio Railroad Co.; Staten Island Rapid Transit Railway; The Valley 


Railroad Co.; Camden Warehouses, operating Blue Line Transfer. Surety is Fidelity and Deposit Co. of 
Maryland. 


3 Surety is Fidelity and Deposit Co. 

4 Principal is Chi-Can Freight Forwarding, Ltd. 
5 Surety is Peerless Ins. Co. 

¢ Surety is Northwestern National Inc. 

7 Surety is The Home Indemnity Co. 

8 Principal is G.C.T., Inc. Surety is St. Paul Fire & Marine Ins. Co. 
6 Surety is St. Paul Fire & Marine Ins. Co. 

10 Surety is Peerless Ins. Co. 

il Surety is The Travelers Indemnity Co. 

12 Surety is Maryland Casualty Co. 

18 Surety is Royal Indemnity Co. 

14 Surety is Ohio Farmers Ins. Co. 

18 Surety is Federal Ins. Co. 

16 Surety is Seaboard Surety Co. 


(BON-3-01) 


AuFrep G. ScHOLLE, 
Director, Carriers, Drawback and Bonds Division. 


(T.D. 80-87) 


Foreign-Trade Zones—Customs Regulations Amended 


Section 146.48(e), Customs Regulations, relating to processing costs incurred and 
profit realized in foreign-trade zone manufacturing operations, amended 


TITLE 19—CUSTOMS DUTIES 
CuapterR I—U.S. Customs SERVICE 


PART 146—FOREIGN-TRADE ZONES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Customs Service includes the cost of processing 
“nonprivileged’”’ merchandise in a foreign-trade zone, and profit 
realized, in the dutiable value of that merchandise when it enters the 
Customs territory of the United States. The present policy results in 
Customs assessing duty on the costs of American labor, overhead, 
facilities, and profit. This document changes Customs appraisement 
practice so as to exclude the cost of processing and profit realized in a 
foreign-trade zone when determining the dutiable value of articles 
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produced entirely from nonprivileged merchandise (foreign or domes- 
tic), or from a combination of nonprivileged and privileged merchan- 
dise (foreign or domestic). 

This change results from a Customs review of the existing policy and 
consideration of the numerous favorable comments received in re- 
sponse to an advance notice and a notice of proposed rulemaking 
proposing to change the policy. The change is considered to be 
significant. 

EFFECTIVE DATE: (30 days after date of publication in the Fed- 
eral Register.) 
FOR FURTHER INFORMATION CONTACT: Thomas Lobred, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-2938. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

A foreign-trade zone (zone) is established under the Foreign-Trade 
Zones Act (19 U.S.C. 81a-81u) and the general regulations and rules 
of procedure of the Foreign-Trade Zones Board contained in 15 CFR 
part 400. Part 146 of the Customs Regulations (19 CFR part 146) 
governs the admission of merchandise into a zone; manipulation, man- 
ufacture, or exhibition of merchandise in a zone; exportation of mer- 
chandise from a zone; and transfer of merchandise from a zone into 
the Customs territory of the United States (Customs territory). 

On October 4, 1978, an advance notice of proposed rulemaking in- 
viting comments on the advisability of changing current Customs 
appraisement practice to exclude the cost of American labor, over- 
head, facilities, and profit when determining the dutiable value of 
articles produced in a zone entirely or in part from nonprivileged 
merchandise (foreign or domestic) or from a combination of non- 
privileged and privileged merchandise (foreign or domestic), was 
published in the Federal Register (43 F.R. 45885). The vast majority 
of the comments received favored the change proposed in the advance 
notice. 

A notice of proposed rulemaking requesting the public to comment 
on a specific proposal to change the current appraisement practice and 
discussing the possible economic effects of the proposed change was 
published in the Federal Register on May 21, 1979 (44 F.R. 29489). 

DISCUSSION OF COMMENTS 

A total of 293 comments were received. Of these, 286 favored the 
proposal. 

In response to Customs discussion of, and request for, comments on 
the possible economic effects of the proposal, both those who supported 
and those who opposed the proposal offered principally economic argu- 


315-595 0 - 80 - 2 
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ments to bolster their position—essentially, that the proposal would 
be good or bad for business and the economy. However, legal and 
other arguments also were made by both sides. 

The comments received are discussed below: 


Favorable/economic 


The proposal would: 

Help both the national economy and the USS. role in international 
trade by creating greater investment and higher employment in the 
United States, i.e., U.S. industry would not have to go abroad. 

Be anti-inflationary. 

Provide an added tax base. 

Increase U.S. exports because various products are exported from 
a zone. 

Allow operations presently performed elsewhere to be conducted in 
the United States; that, in turn, would help the U.S. balance of 
payments. 

Remove the unfair burden of double taxation imposed on labor in a 
zone, especially because local, State, and Federal taxes are imposed 
upon the investments made in the zone and income generated from the 
zone. 

Aid local economies through encouragement of investment and 
creation of new jobs. The use of local zones, as well as the general con- 
cept of greater zone use, would be enhanced. 

Result in substantial savings of Customs duties for zone users. 
Under the present system, it may cost more in duty to use a zone than 
not to use it. 

Not affect significantly the competitive position of the U.S. manu- 
facturers of finished products. 

Eliminate, or at least minimize, the disadvantage to zones located 
in high-cost areas in that no duty would be collected on high costs of 
real estate and labor. Discrimination against zones in high-cost areas 
would end. 

Result in cash flow savings to companies that would deposit duties 


at the time goods leave the zone, rather than pay duty on finished 
goods when imported. 


Favorable/legal 


The proposal is expressive of the congressional intent behind the 
Foreign-Trade Zones Act: To encourage the development of American 
industry and labor. 

There is no authority under current law to appraise merchandise 
as Customs presently is doing. 

The Secretary of the Treasury has the authority under the Foreign- 
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Trade Zones Act and section 1624, title 19, United States Code, to 
fix the basis of duty as set forth in the proposal. 


Favorable/miscellaneous 


Approval of the proposal is recommended because to do otherwise 
would be unfair and illogical. 

The proposal would encourage the upgrading of port, marine, and 
terminal facilities, thereby strengthening the American shipping in- 
dustry and the various ports. 

The proposal would eliminate redtape for importers who now must 
rely on drawback, the use of bonded warehouses, and temporary 
importation bonds in connection with zone merchandise. 

The proposal would aid Customs in that the calculation of duty 
would be less complex. 

The Tariff Schedules of the United States (TSUS) (sec. 1202, 
title 19, United States Code) are structured in a manner to encourage, 
in many instances, the importation of finished products rather than 
parts to be further processed and combined with U.S.-origin parts. 
This built-in disincentive in the tariff schedules can be overcome only 
by use of a zone. 


Opposed/economic 
The proposal would: 
Result in injury to U.S. manufacturers of components. 


Result in injury to U.S. manufacturers of end-products. 


Reduce demand for domestic raw materials with the resultant loss 
of jobs. 


Not spur U.S. exports. 

Not result in any significant increase in U.S. investment. 
Opposed/legal 

The proposal is contrary to congressional intent in that value would 
be added to the product ‘outside U.S. commerce,” thus in foreign 
territory, and the added value therefore should be subject to duty. 
Opposed/miscellaneous 


The proposal would encourage circumvention of existing import 
restrictions. 

All seven commenters who opposed the proposal did so based on one 
or more of the economic arguments listed above. Two commenters also 
stated that the proposal would encourage circumvention of existing 
import quotas. 

In some cases, the reduction of the dutiable value of products manu- 
factured in a foreign-trade zone by manufacturers already located in 
the United States may encourage the use of foreign parts and compo- 
nents. This might be the case if the FTZ manufacturer concluded that 
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the reduction in dutiable value resulting from the rule change made 
the use of foreign-made parts and components less costly than domestic 
parts and components, and other factors typically favoring U.S. 
suppliers, such as delivery time, reliability of source, and quality 
control, were not important. A much more likely consequence of the 
change, however, is that it will tend to encourage foreign manufac- 
turers who now assemble their products entirely outside of the United 
States to transfer some or all of that assembly to foreign-trade zones 
in the United States. 

Customs finds no merit to the contention that the proposal would 
encourage the circumvention of existing import quotas. The change in 
appraisement does not in any way change the existing treatment of 
quota merchandise processed in a zone. With respect to such mer- 
chandise, Customs has held that articles manufactured in zones are 
products of the zones rather than of the countries from which the 
component materials were obtained. Whether or not a particular quota 
limitation applies to products entering the customs territory of the 
United States from a zone depends on the language of the particular 
quota provision. In situations where a quota limitation does not apply 
to merchandise manufactured in a zone, the Foreign-Trade Zones 
Board has the authority to exclude from zones any goods or manu- 
facturing operation that in its judgment is “detrimental to the public 
interest” (19 U.S.C. 81o(c)). 

In sum, it is Customs opinion that the proposal, on balance, will be 
beneficial to U.S. industries, employment, and the general U.S. econ- 
omy by attracting increased assembly and manufacturing operations. 
Customs is sympathetic to industry concerns regarding zone activity 
that might affect domestic production adversely. However, as men- 
tioned above, adequate safeguards against domestic injury exist under 
the regulations of the Foreign-Trade Zone Board. 

Two commenters opposed the proposal as contrary to the intent of 
Congress when the Foreign-Trade Zones Act was enacted. They 
contend that a zone is “outside U.S. commerce” and that any value 
added to merchandise through processing occurs in a “foreign terri- 
tory” and thus is fully dutiable. Moreover, they contend that neither 
the Foreign-Trade Zones Act nor the Tariff Act of 1930, as amended, 
authorizes Customs to adjust the valuation base of merchandise 
entering from a zone by deducting the value of processing which 
occurs in a zone. 

It is Customs position that those statutes do not address how 
merchandise which leaves a zone is to be appraised. Certainly, as pro- 
vided in the Foreign-Trade Zones Act, such merchandise is subject 
“to the laws and regulations of the United States affecting imported 
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merchandise.” However, the laws and regulations regarding appraise- 
ment of merchandise ordinarily are concerned with prices and costs 
in the country of exportation. Thus, for years an anomaly has existed 
which results in a zone being treated as the “country of exportation” 
for appraisement purposes. Customs does not believe this was the 
intent of Congress. As neither the Foreign-Trade Zones Act nor the 
Tariff Act of 1930, as amended, is explicit on this issue, Customs is 
not precluded from adopting the proposal for the reasons advanced 
by these commenters. 

In light of the overwhelming public support for the proposal and 
Customs conclusion that there is no legal impediment to its adoption, 
section 146.48(e), Customs Regulations, is being amended as set 
forth in the May 21, 1979, notice of proposed rulemaking, subject to 
the clarification described below. 


CLARIFICATION OF PROPOSED AMENDMENT 


One of the commenters in favor of the proposal expressed his under- 
standing that the words “labor cost’’ were not excluded intentionally 
from proposed section 146.48(e), but were omitted because the words 
“processing costs” were thought to be more inclusive and to parallel 
the language in section 402(d), Tariff Act of 1930, as amended (19 
U.S.C. 1401a(d)), pertaining to constructed value. The commenter’s 
understanding is correct. Labor costs are an element of processing 
costs. 

Because of another comment, the proposal has been clarified to 
specify that the cost of fabrication or other processing includes general 
expenses and all other expenses incident to placing the merchandise 
in condition, packed ready for transfer into the Customs territory. 
This clarification is designed to prevent any confusion regarding the 
limitation of processing to exclude those general and other expenses 
described above from the scope of the amendment. 

The same commenter noted that it would be appropriate to apply 
the amendment to all affected entries on which appraisement (liqui- 
dation) had not become final on the effective date of the amendment. 
Customs agrees, finding that suggestion to be consistent with the in- 
tent of the proposal and sound Customs administration. 


MERCHANDISE SUBJECT TO AMENDMENT 


This amendment will apply to merchandise as to which liquidation 
has not become final on the effective date of the amendment. 


INAPPLICABILITY OF EXECUTIVE ORDER 12044 


This document is not subject to the Treasury Department directive 
implementing Executive Order 12044, “Improving Government 
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Regulations,’ because the regulation was in process before May 22, 
1978, the effective date of the directive. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


AMENDMENT TO THE REGULATIONS 


Section 146.48(e), Customs Regulations (19 CFR 146.48(e)), is 
amended as set forth below: 


PART 146—FOREIGN-TRADE ZONES 
Section 146.48(e) is amended to read as follows: 


146.48 Treatment of merchandise not elsewhere provided for in this 
subpart. 


* * * * * * * 


(e) Appraisement and tariff classification. (1) Merchandise sub- 
ject to the provisions of this section, upon transfer from a zone 
and entry for consumption or for warehousing, either immediately 
or after transportation in bond, shall be subject to appraisement 
and tariff classification in accordance with its character and con- 
dition at the time of its constructive transfer to the customs 
territory and, except for any different rates applicable to any 
privileged foreign merchandise therein, to the rate or rates of 
duty and tax in force at the time entry for consumption or 
withdrawal from warehouse for consumption is made (see sec- 
tions 141.68 and 141.69 of this chapter). 

(2) The value of the merchandise described in paragraph (e) (1) 
shall be determined in accordance with sections 402, 402a, and 
500, Tariff Act of 1930, as amended (19 U.S.C. 1401a, 1402, 1500), 
and the related provisions of law. However, the cost of fabrica- 
tion or other processing, and the general expenses and profit, 
related to zone operations shall be excluded when determining 
the dutiable value of an article produced entirely from non- 
privileged merchandise (foreign or domestic), or from a combina- 
tion of privileged and nonprivileged merchandise (foreign or 
domestic). All other expenses incurred in the zone incidental to 
placing the article in condition, packed ready for transfer, and 
freight, insurance, and similar costs incurred after the article is 
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packed ready for transfer into the customs territory also shall be 
excluded in determining dutiable value. 


Wiuuram T. ArcHeEy, 


Acting Commission of Customs. 
Approved: February 4, 1980. 


Ricuarp J. Davis, 
Assistant Secretary of.the Treasury. 


{Published in the Federal Register, Mar. 21, 1980 (45 F.R. 17976)] 


(T.D. 80-88) 


Country-of-Origin Marking—Customs Regulations Amended 


Section 134.3, Customs Regulations, relating to withholding delivery and 
redelivery of merchandise for country-of-origin marking, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 1384—COUNTRY-OF-ORIGIN MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: Customs has become aware of a possible conflict between 
two sections of the Customs Regulations relating to the redelivery 
to Customs custody of a previously released imported article so that 
it may be marked with the country of origin. This document amends 
section 134.3 to clarify that a demand for redelivery to Customs 
custody of an imported article for country-of-origin marking must 
be made not later than 30 days after entry or examination of the 
article, as required in section 141.113. The amendment is not con- 
sidered to be significant. 


FOR FURTHER INFORMATION CONTACT: Samuel A. Orandle, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
8237. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that every imported article (or its container) shall be marked 
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to indicate to an ultimate purchaser in the United States the English 
name of the country of origin of the article. Part 134, Customs Regula- 
tions (19 CFR part 134), contains the country-of-origin marking 
regulations. 

Section 134.3, Customs Regulations (19 CFR 134.3), provides that 
articles previously released may be ordered redelivered to Customs 
custody, and articles held in Customs custody shall not be delivered— 

(1) until every imported article (or its container) previously 
released from Customs custody or held in Customs custody for 
inspection, examination, or appraisement, is marked properly; or 

(2) until estimated duties payable under 19 U.S.C. 1304 (c) for 
failure to mark the article properly, or adequate security for 
those duties, are deposited. 

Section 141.113, Customs Regulations (19 CFR 141.113), provides 
that a demand for the redelivery to Customs custody for the purpose 
of requiring articles to be marked legally shall be made no later than 
30 days after— 

(1) the date of entry, in the case of articles examined in public 
stores and places of arrival, such as docks, wharfs, or piers; or 

(2) the date of examination, in the case of articles examined at 
the importer’s premises or other appropriate places as determined 
by the district director of Customs. 

Customs has become aware that these two sections of the Customs 
Regulations may be interpreted to be in conflict. Section 134.3 pro- 
vides that redelivery to Customs custody of a previously released 
article may be ordered at any time until the article has been marked 
with the country of origin, or until estimated duties for failure to 
mark the article or adequate security for those duties are deposited. 
Section 141.113, however, provides that demand for the return to 
Customs custody of previously released articles for legal marking shall 
be made within 30 days after entry or examination. 

After review of the matter, Customs has determined that the existing 
practice of requiring that a demand for redelivery of articles for 
country-of-origin marking be made within 30 days after entry of 
examination should continue. Therefore, to clarify the matter, sec- 
tion 134.3 is being amended to provide that demand for redelivery of 
articles for country-of-origin marking must be made within the 30-day 
time period required in section 141.113. Failure to demand redelivery 
of articles for country-of-origin marking within 30 days after entry of 
examination does not affect the collection of the 10-percent additional 
duty as provided for in section 134.2, Customs Regulations. 
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INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely clarifies existing regulations and 
imposes no additional duty or burden on the public, pursuant to 5 
U.S.C. 553(b)(B), notice and public procedure are unnecessary, and 
pursuant to 5 U.S.C. 553(d) (2), a delayed effective date is not required. 


INAPPLICABILITY OF EXECUTIVE ORDER 12044 


This document is not subject to the Treasury Department directive 
implementing Executive Order 12044, ‘Improving Government 
Regulations,”’ because the amendment was in process before May 22, 
1978, the effective date of the directive. 


DRAFTING INFORMATION 


The principal authors of this document were Shannon McCarthy 
and Paul G. Hegland, Regulations and Research Division, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


AMENDMENT TO THE REGULATIONS 
PART 134—COUNTRY-OF-ORIGIN MARKING 


The heading and text of section 134.3, Customs Regulations (19 
CFR 134.3), are amended to read as follows: 
134.3 Delwery withheld until marked and redelivery ordered. 

(a) Any imported article (or its container) held in Customs 
custody for inspection, examination, or appraisement shall not be 
delivered until marked with its country of origin, or until esti- 
mated duties payable under 19 U.S.C. 1304(c), or adequate 
security for those duties (see section 134.53(a) (2)), are deposited. 

(b) The district director may demand redelivery to Customs 
custody of any article (or its container) previously released which 
is found to be not marked legally with its country of origin for 
the purpose of requiring the article (or its container) to be prop- 
erly marked. A demand for redelivery shall be made, as re- 
quired under section 141.113(a) of this chapter, not later than 30 
days after— 

(1) The date of entry, in the case of merchandise examined 
in public stores and places of arrival, such as docks, wharfs, or 
piers; or 

(2) The date of examination, in the case of merchandise 
examined at the importer’s premises or such other appropriate 
places as determined by the district director. 

(c) Nothing in this part shall be construed as excepting any 
article (or its container) from the particular requirements of 
marking provided for in any other provision of law. 


315-595 0 - 80 - 3 
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(R.S. 251, as amended, secs. 304, 624, 46 Stat. 687, as amended, 
759 (19 U.S.C. 66, 1304, 1624).) 
R. E. Cuasen, 
Commissioner of Customs. 
Approved: March 10, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Mar. 24, 1980 (45 F.R. 18920)] 


(T.D. 80-89) 
(521600) 


Change of practice concerning the tariff classification of the Rock Super X-11, 
Rock Super X-15, Traction Super X-11, and Traction Super X-15 tire pro- 
tection chains 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 

SUMMARY: This document announces that the Customs Service 
is changing the current uniform and established practice of classifying 
the Rock Super X-11, Rock Super X-15, Traction Super X-11, and 
Traction Super X-15 tire protection chains manufactured by Erlau 
of West Germany as chains with links of stock which is essentially 


round in cross section under items 652.24 through 652.33, Tariff 
Schedules of the United States (TSUS). Pursuant to this change of 
practice, the Customs Service will classify the enumerated tire pro- 
tection chains as other chains under item 652.35, TSUS, inasmuch 
as the subject tire protection chains consist predominantly of links 
of stock which is not essentially round in cross section. 

DATES: This change of practice will be effective with respect to 
merchandise entered or withdrawn from warehouse for consumption 
on or after 90 days from the date of publication of this notice in the 
Customs BULLETIN. 


FOR FURTHER INFORMATION CONTACT: Leonard J. Em- 
mert, Classification and Value Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-8181. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In T.D. 78-367, the Customs Service noted that a uniform and 
established practice existed of classifying the Rock Super X-11, Rock 
Super X-15, Traction Super X-11, and Traction Super X-15 tire 
protection chains manufactured by Erlau of West Germany under the 
provisions for chain and chains, and parts thereof, all the foregoing 
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of base metal not coated or plated with precious metal, of iron or steel, 
with links of stock which is essentially round in cross section, in items 
652.24 through 652.33, Tariff Schedules of the United States (TSUS), 
depending upon the diameter of the link stock. This finding of practice 
was limited to the tire protection chains enumerated above. 

On October 4, 1979, notice of a proposed change of practice concern- 
ing the enumerated tire protection chains was published in the Federal 
Register (44 F.R. 57248). The notice advised that the Customs 
Service was reviewing the current uniform and established practice of 
classifying the Rock Super X-11, Rock Super X-15, Traction Super 
X-11, and Traction Super X-15 tire protection chains as chains with 
links of stock which is essentially round in cross section under items 
652.24 through 652.33, TSUS. Although comments with respect to 
the proposal were invited, no comments were received. 

Each of the enumerated Erlau tire protection chains consists of a 
chain mesh having two distinct link types. One is a welded ring or 
link of stock essentially round in cross section with a uniformly 
measurable diameter. The other link is a forged steel wear link which 
is the essential tire protection element. The forged wear links are of 
stock which is not essentially round in cross section. Inasmuch as the 
forged wear links predominate in both area and weight over the links 
of stock which is essentially round in cross section, it is the position of 


the Customs Service that the subject tire protection chains are pre- 
cluded from classification as chains with links of stock which is essen- 
tially round in cross section under items 652.24 through 652.33, TSUS. 
This position is consistent with T.D. 78-367 which stated that tire 
protection chains with links of stock which is not essentially round in 
cross section are properly classifiable under item 652.35, TSUS. 


CHANGE OF PRACTICE 


The Customs Service is changing its practice of classifying the 
Rock Super X-11, Rock Super X-15, Traction Super X-11, and 
Traction Super X-15 tire protection chains manufactured by Erlau 
of West Germany as chains with links of stock which is essentially 
round in cross section under items 652.24 through 652.33, TSUS. The 
Customs Service will henceforth classify the enumerated tire protec- 
tion chains under the provision for chain or chains, other, in item 
652.35, TSUS. This change of practice shall be effective as to mer- 
chandise entered or withdrawn from warehouse for consumption on 
or after 90 days from the date of publication of this notice in the 
Customs BuLLetin. 

DRAFTING INFORMATION 


The principal author of this notice was Harold I. Loring, Regula- 
tions and Research Division, U.S. Customs Service. However, per- 
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sonnel from other offices of the U.S. Customs Service participated in 
developing this notice, both on matters of style and substance. 


Witiram T. ARcHEY, 
Acting Commissioner of Customs. 
Approved: March 10, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Mar. 25, 1980 (45 F.R. 19420)] 


(T.D. 80-90) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruziero, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pur- 
suant to part 159, subpart C, Customs Regulations (19 CFR 159, 
subpart C). 

Brazil cruzeiro: 
March 3-6, 1980 $0. 0221 
March 7, 1980 s 
People’s Republic of China yuan: 
March 3-6, 1980 $0. 655480 
March 7, 1980 . 652869 
Hong Kong dollar: 
March 3, $0. 201816 
March 4, . 201857 
March 5, . 201450 
March 6, . 200521 
March 7, 1980 . 202143 
Iran rial: 
March 3-7, 1980 Not avail- 
able 
Philippines peso: 
March 3-7, 1980 $0. 1350 
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Singapore dollar: 
March 3, 1980___-_- fi Asti eh tee f 1 Ae $0. 459982 
March’ 4-5, 19802).4 25 abl pe] oy tae J SS . 459770 
March 6-7, 1980 . 458716 
Thailand baht (tical) : 
March 3-7, 1980 $0. 0489 
Venezuela bolivar: 
March 3-7, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: March 19, 1980. 


Hersert H. Geter 


(For Chester R. Krayton, 
Director, Duty Assessment Division). 


(T.D. 80-91) 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in T.D. 80-28 for the following coun- 
tries. Therefore, as to entries covering merchandise exported on the 
dates listed, whenever it is necessary for Customs purposes to convert 
such currency into currency of the United States, conversion shall be 
at the following rates: 

Switzerland franc: 
March 3, 1980 $0. 583090 
March 4, 1980 . 581058 
March 5, 1980 . 584624 
March 6-7, 1980 . 583090 
(LIQ-3-TRODE) 
Dated: March 19, 1980. 
Hersert H. Geter 
(For Chester R. Krayton, 
Director, Duty Assessment Division). 





U.S. Customs Service 


General Notices 
(521487) 


American Manufacturer’s Petition 


Notice of decision denying American manufacturer’s petition requesting the 
reclassification of sheets of acrylic resin; notice of petitioner’s desire to contest 
this decision 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of (1) decision on American manufacturer’s peti- 
tion, and (2) receipt of notice of petitioner’s desire to contest the 
decision. 


SUMMARY: In response to an American manufacturer’s petition 
requesting that acrylic resin sheets, regardless of dimension, be re- 
classified under the provision for nonflexible sheets of acrylic resin 
in item 771.45, Tariff Schedules of the United States (TSUS), the 
Customs Service advised the petitioner that acrylic resin sheets, 
measuring over 15 inches in width and 18 inches in length, would con- 
tinue to be classified under the provision for flexible plastic sheets in 
item 771.42, TSUS, provided the sheets could be easily bent, turned, 
or twisted by hand without being broken, cracked, or permanently 
distorted upon returning by themselves to their original shape. Upon 
being informed that its petition had been denied, the petitioner filed 
notice of its desire to contest the decision of the Customs Service. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition was filed under section 516 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by Rohm & Haas Co., Philadelphia, Pa., 
an American manufacturer of acrylic resin sheets. The petition re- 
quested that acrylic resin sheets, regardless of dimension, be reclassi- 
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fied under the provision for nonflexible sheets of acrylic resin in item 
771.45, Tariff Schedules of the United States (TSUS). Notice of re- 
ceipt of the petition, which was published in the Federal Register on 
January 12, 1979 (44 F.R. 2745), indicated that it is current Customs 
practice to classify acrylic resin sheets measuring over 15 inches in 
width and 18 inches in length under the provision for flexible plastic 
sheets in item 771.42, TSUS, provided the sheets can be easily bent, 
turned, or twisted by hand without being broken, cracked, or perma- 
nently distorted upon returning by themselves to their original shape. 
This practice is derived, in part, from the decision in Sekisui Products, 
Inc. v. United States, 63 Cust. Ct. 123, C.D. 3885 (1969), in which the 
U.S. Customs Court noted that an article, in order to be flexible, need 
not be capable of being bent, bowed, or twisted in every direction. 

It is the petitioner’s basic contention that acrylic resin sheets are 
specifically provided for by name in item 771.45, TSUS, and are com- 
mercially characterized as rigid plastic sheets. In this regard, the 
petitioner argues that the dictionary definition of a flexible sheet as 
one that can be easily bent must yield to industry standards of defining 
flexibility. It is the position of the Customs Service, however, that 
acrylic resin sheets of the kind in question conform to the definition 
of flexibility expressed by the Customs Court in the Sekisui case, supra. 
To substitute industry standards for flexibility as suggested by the 
petitioner would be contrary to judicial precedent. Furthermore, the 
legislative history of item 771.42, TSUS, indicates that imports of 
flexible acrylic resin sheets are classifiable thereunder. 


DECISION OF PETITION AND RECEIPT OF PETITIONER’S NOTICE OF 
DESIRE TO CONTEST 


In headquarters’ letter dated August 6, 1979, file No. 057473, the 
petitioner was advised that his petition was denied and that the 
Customs Service would adhere to its practice of classifying acrylic 
resin sheets measuring over 15 inches in width and 18 inches in length 
under the provision for flexibile plastic sheets in item 771.42, TSUS, 
provided the sheets can be easily bent, turned, or twisted by hand 
without being broken, cracked, or permanently distorted upon return- 
ing by themselves to their original shape. 

In response to this decision, the petitioner filed his notice of desire 
to contest, in accordance with section 516(c) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516(c)), and section 175.23 of the Customs 
Regulations (19 CFR 175.23). However, under section 516(e) of the 
Tariff Act of 1930, as amended (19 U.S.C. 1516(e)), current Customs 
practice will continue so long as no decision of the U.S. Customs Court 
or the U.S. Court of Customs and Patent Appeals not in harmony with 
this practice is published. 
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This notice is being published in accordance with section 516(c) 
of the Tariff Act of 1930, as amended (19 U.S.C. 1516(c)), and section 
175.24 of the Customs Regulations (19 CFR 175.24). 

Dated: March 13, 1980. 

Jack T. Lacy 
(For Commissioner of Customs). 


Reliquidation of Customs Entries Due to Recertification of Certain 
Exchange Rates Previously Certified by the Federal Reserve Bank 
of New York 


The Secretary of the Treasury has been informed by the Federal 
Reserve Bank of New York that it plans to recertify certain exchange 
rates previously certified by the bank under 31 United States Code, 
section 372. Specifically, the recertifications involve several infre- 
quently traded currencies covering certifications issued in the first 
half of 1979 for dates of export between the beginning of 1976 and 
the middle of 1979, and for certain other currencies of nations which 
employ multiple exchange rates. 

Certified exchange rates are used by the U.S. Customs Service in 
the appraisement of merchandise for duty assessment purposes. Con- 
version is necessary when the appraisement is made in the foreign 
currency, principally in the relatively unusual situation where the 
transaction is denominated in the foreign currency, and more impor- 
tantly, in the past, when the merchandise was on the final list, 
T.D. 54521. 

The Customs Service believes that some appraisements made in the 
past on the basis of the exchange rates to be recertified may have been 
adverse to importers. Moreover, the Customs Service has concluded 
that some such appraisements were the result of a mistake of fact or 
other inadvertence not amounting to an error in the construction of a 
law, and accordingly will entertain requests for reliquidation under 
section 520(c) of the Tariff Act of 1930 (19 United States Code, 
sec. 1520(c)). 

Such requests would be limited to merchandise exported from and 
appraised in the currency of one of the countries identified below where 
the matter is brought to Customs attention within 1 year of liquida- 
tion. Reliquidation will be based only upon such exchange rates as 
are recertified by the Federal Reserve Bank of New York for the ap- 
propriate date of exportation. 
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The countries are: 


Afghanistan Korea ! 
China, Republic of (Taiwan) Mauritius 
Costa Rica Morocco 
Czechoslovakia Nepal 
Ghana Poland 
Hungary Rumania 
Indonesia Sierra Leone 
Israel Tunisia 
Jamaica Turkey 
Kenya 


1 The Korean won has already been recertified for the period Jan. 1, 1976 to Jan. 14, 1980, at the exchange 
rate $0.002070. 


(LIQ-3-TRODE) 
Dated: March 14, 1980. 


Witiram T. ArcuHey, 
Acting Commissioner of Customs. 
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Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1241) 
Hawaan Moror Co. v. Unirep States, No. 79-27 


1. Customs Court judgment sustaining classification of imported 
merchandise as hand-directed or controlled tools having a self-con- 
tained, nonelectric motor under TSUS item 674.70, affirmed. 

2. An internal combustion engine is a nonelectric motor for the 
purposes of TSUS item 674.70. 

3. One purpose of the TSUS, in Schedule 6, was to reduce the 
number and importance of basket provisions in its predecessor, the 
Tariff Act of 1930. 

4. Summaries of Trade and Tariff Information, while not evidence 
of congressional intent regarding the SUS, is useful as evidence of 
administrative practice of the Customs Service. 


U.S. Court of Customs and Patent Appeals, March 13, 1980 


Appeal from U.S. Customs Court, C.D. 4790 
[Affirmed.] 


Stein, Shostak, Shostak and O’Hara, Inc. attorneys of record for appellant, 
John N. Politis of counsel. 


Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney in Charge, Field Office for Customs Litigation, John J. Mahon, 
Commercial Litigation Branch, attorneys of record for appellee. 


[Oral argument on February 11, 1980 by John N. Politis, for appellant and by John J. Mahon for appellee.) 


Before, Markey, Chief Judge, Ricu, Batpwin, and MILurER, Associate Judges, 
and Forp,! Judge. 
Ricu, Judge. 

[1] This appeal is from the judgment of the U.S. Customs Court in 
Hawaiian Motor Company v. United States, 82 Cust. Ct. 70, C.D. 4790, 
473 F. Supp. 787 (1979), sustaining the classification of imported 


1 The Honorable Morgan Ford, U.S. Customs Court, sitting by designation. 
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merchandise by the U.S. Customs Service as hand-directed or con- 
trolled tools with pneumatic or self-contained, nonelectric motor, and 
parts thereof. We affirm. 


THE MERCHANDISE 


The imported merchandise consists of a 22.5-cubic-centimeter dis- 
placement gasoline engine, stand, tool kit, and two blades packed in 
one carton, and a drive shaft packed separately in another carton. 
It is described on commercial invoices as “ ‘Xenoah’ BCD Brush 
Cutters” and was exported from Japan in 1975. In the United States, 
it is known as the ‘‘Green Machine 3000” (hereinafter Green Machine). 
From testimony adduced in the Customs Court, it appears that the 
two blades which come with the unit are accessories, and that the 
principal use of the Green Machine is with a nylon cord trimmer 
which is not imported but is added to the merchandise in the United 
States. 

When the Green Machine is used with the nylon cord trimmer, its 
function is to cut weeds, grass, and similar vegetation. If the blades 
are attached, the Green Machine can be used to cut brush, as well as 
to trim branches from trees. The engine is equipped with an all- 
position diaphragm carburetor which enables the cutter to be turned 
upward to that it will reach overhead in connection with work on 
trees or hillsides. 

RELEVANT STATUTES 


Both the classification claimed by appellant, and that assigned to the 
merchandise upon liquidation, appear in schedule 6, part 4 of the 
Tariff Schedules of the United States (TSUS). 


Claimed under: 


Subpart C.—Agricultural and Horticultural Machinery; Machinery 
for Preparing Food and Drink 


Subpart C headnote: 

1. The provisions of item 666.00 for 
“agricultural and_ horticultural imple- 
ments not specially provided for’ do 
not apply to any of the articles provided 
for in schedule 6, part 2, part 3 (sub- 
parts A through F’, inclusive), part 5 
(except item 688.40), or part 6, or to 
any of the articles specially provided for 
elsewhere in the tariff schedules, but inter- 
changeable agricultural and _horticul- 
tural implements are classifiable in item 
666.00 even if mounted at the time of 
importation on a tractor provided for in 
part 6B of this schedule. [Italic ours.] 


* * * * * 
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666.00 Machinery for soil preparation and cul- 
tivation, agricultural drills and plant- 
ers, fertilizer spreaders, harvesting and 
threshing machinery, hay or grass 
mowers (except lawn mowers), farm 
wagons and carts, milking machines, 
on-farm equipment for the handling or 
drying of agricultural or horticultural 
products, and agricultural and horti- 
cultural implements not specially pro- 
vided for and parts of any of the 
foregoing Free 

Classified under: 


Subpart F.— Machines for Working Metal, Stone, and Other 
Materials 
* * * * * * * 
Hand-directed or controlled tools with 
pneumatic or self-contained, nonelec- 
tric motor, and parts thereof: 
* * * * 


674.70 Other 4.5% ad val. 


CUSTOMS COURT 


The Customs Court sustained the classification which was assigned 
upon liquidation. The court held that the testimony and evidence 


supported the inclusion of the Green Machine under item 674.70. 
It was “firmly of the opinion that the Xenoah BCD Brush Cutter is 
described by and falls squarely within the provision for hand- 
directed or controlled tools with self-contained, nonelectric motor in 
item 674.70 and is, therefore, specially provided for in the TSUS.” 
82 Cust. Ct. at——, 473 F. Supp. at 791. 

In particular, the court was not convinced by appellant’s argument 
that the term “nonelectric motor,’”’ as used in item 674.70, does not 
include internal combustion engines. The argument was that Con- 
gress had used the term elsewhere in the TSUS in a manner which 
did not include internal combustion engines and that there was no 
evidence that a different meaning was intended in item 674.70. 

The court also held that appellant had failed to carry its burden 
of proving that item 666.00 is the proper classification for the Green 
Machine. Item 666.00 is a so-called chief use provision, and is thus 
governed by TSUS General Interpretative Rule 10(e)(i), which 
requires that classification is controlled by the chief use of articles 
of the class or kind to which the imported merchandise belongs at the 
time of the importation. The Customs Court found two faults with 
appellant’s arguments on this issue. First, the court noted that the 
chief use of the Green Machine was with the article in a different 
condition from that in which it was imported, namely, with the use of 
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the nylon cord trimmer which had been added in the United States. 
In addition, the court noted that there was little evidence in the 
record concerning the use of blade-equipped brush cutters in the 
United States. 

OPINION 


Since we agree with the Customs Court that the Green Machine 
is properly classifiable under item 674.70, which specially provides 
for it, we affirm its decision and judgment on that basis. There is no 
need to address the arguments concerning the propriety of classifica- 
tion under item 666.00. 

Inclusion under item 674.70 requires two things of a tool: That it 
be hand-directed or controlled; and that it be powered by a self- 
contained, nonelectric motor. Appellant does not dispute that the 
first requirement is met; the outcome of the controversy therefore 
depends upon whether an internal combustion engine is a nonelectric 
motor within the meaning of that term as used in TSUS item 674.70. 

[2] Appellant’s argument that an internal combustion engine is not 
a nonelectric motor proceeds as follows: Appellant first notes that the 
TSUS provides for “Internal combustion engines and parts thereof”’ 
in the superior headings to items 660.40 through 660.55, and for ‘‘Non- 
electric engines and motors not specially provided for and parts 
thereof” in the superior headings to items 660.75 through 660.86. 
If the internal combustion engines were to be imported separately, 
they would be classified under items 660.40 through 660.55 for in- 
ternal combustion engines, and not under items 660.75 through 660.86 
for nonelectric engines and motors. Therefore, it is argued, an internal 
combustion engine is not a nonelectric motor.’ 

We do not accept this reasoning. We agree with government counsel, 
who stated that the superior heading to items 660.75 through 660.86 
identifies nonelectric engines and motors which are not specially provided 
for elsewhere in that subpart of part 4. The internal combustion engine, 
if imported alone, would not be classified under any of these items 
because it is specially provided for in items 660.40 through 660.55. 
The import of the superior headings for these items is not that internal 
combustion engines are not nonelectric motors but that they are non- 
electric motors which have been specially provided for elsewhere. 

Furthermore, we do not see the distinction appellant wishes us to 
make between “motors” and ‘‘engines” which would preclude classi- 
fication of the imported merchandise under item 674.70. We see no 
congressional intention to draw so fine a line. We view the organization 


2 In addition, appellant argues that, if anything, an internal combustion engine is a nonelectric engine 
since Congress knew how to differentiate between a motor and an engine. This argument is that a tool 
powered by a nonelectric engine is not properly classifiable under an item requiring a tool to have a non 
electric motor. 
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of schedule 6 as making a general distinction between tools which are 
powered by electricity and those which are not. 

Item 683.20, found in part 5 of schedule 6, is identical to the item 
under which the Green Machine was classified (674.70) except that it 
calls for a ‘“‘hand-directed or controlled tool having a self-contained, 
electric motor.” [Italic ours.] We thus read item 674.70 as requiring 
that a hand-directed or controlled tool be powered by a source other 
than electricity. Internal combustion engines are such power sources. 

Adoption of appellant’s view would force the classification of hand- 
directed or controlled tools having self-contained, internal combustion 
engines into some basket provision rather than into item 674.70. 
[3] One of the purposes of the TSUS, insofar as schedule 6 is concerned, 
was to reduce the importance of the basket provisions of the Tariff Act 
of 1930. See ‘“Tariff Classification Study,” schedule 6, 257 (1960). 
Appellant’s suggested interpretation of the TSUS would not serve to 
produce this result. 

Our conclusion is bolstered by reference to the “Summaries of 
Trade and Tariff Information,” schedule 6, vol. 6, 127 (1968), which 
states [italic ours]: 


Hand tools that are powered by self-contained, nonelectric 
motors, other pneumatic tools, include chain saws, drills, grinders, 
and the like. The principal articles of trade in this category are 
chain saws that are powered by internal combustion engines. These 


saws can be used in remote locations where electric power is 

not readily available for felling trees and cutting them to length. 

[4] While “Summaries of Trade and Tariff Information” is not 

suitable for use as evidence of congressional intent (as _ legislative 

history of the TSUS), see Volkswagen of America, Inc. v. United States, 

68 Cust. Ct. 122, 128-29, C.D. 4348 (1972), aff'd, 61 CCPA 41, 

C.A.D. 1115, 494 F. 2d 703 (1974), it does show that the administrative 

practice has been to regard internal combustion engines as nonelectric 

motors for the purposes of item 674.70. We see no error in this practice. 
The judgment of the Customs Court is affirmed. 


(C.A.D. 1242) 
Tue Unitep Strarss v. Enpicort JoHNsON Corporation, No. 79-19 


1. Judgment of Customs Court, sustaining importer’s claim that 
stitched cotton shoe uppers are properly classifiable as unorna- 
mented articles under TSUS item 386.50, rather than as ornamented 
articles under TSUS item 386.04, affirmed. 

2. Stitching without a proven function is not per se ornamental 
under TSUS. It must be shown to have more than an incidental 
decorative effect. 
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3. Stitching which serves a significant purpose with respect to 
the character, construction, or manufacture of an article is functional. 


U.S. Court of Customs and Patent Appeals, March 13, 1980 


Appeal from U.S. Customs Court, C.D. 4787 
[Affirmed.] 


Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney in Charge Field Office for Customs Litigation, Madeline B. 
Kuflik, Commercial Litigation Branch, attorneys of record for appellants. 


John 8S. Rode, attorney of record for appellee, Michael S. O’ Rourke and Patrick D. 
Gill, of counsel. 


(Oral argument on December 12, 1979 by Madeline B. Kuflik for appellant and John S. Rode for appellee] 


Before Markey, Chief Judge, Ricu, BALDWIN, and MI.urEr, Associate Judges, 
and FriepMAN,! Chief Judge. 


Ricu, Judge. 

[1] This appeal is from the judgment of the U.S. Customs Court, 
82 Cust. Ct. —, C.D. 4787 (1979), sustaining appellee’s claim that 
the imported merchandise, stitched cotton shoe uppers, is properly 


classifiable as unornamented rather than as ornamented textile 
articles. We affirm. 


THE IMPORTED MERCHANDISE 


The involved merchandise comprises cotton canvas shoe uppers im- 
ported by appellee from Japan in 1972. The uppers were of both 
low-cut (oxford) and high-top construction. Two parallel rows of 
stitching extend across the eyelets nearest the user’s ankle to the 
midpoint of the arch area. (See illustration in opinion below.) In the 
footwear trade these stitches are referred to as “arch stitching.” 


These goods, when used, were stitched to soles in the domestic manu- 
facture of sneakers. 


STATUTORY PROVISIONS 


The merchandise was classified by Customs under item 380.00 of 
the Tariff Schedules of the United States (TSUS). At trial, however, 
appellant abandoned that classification and asserted that the proper 
classification was under item 386.04. Appellee’s contention that the 
goods are properly classifiable under item 386.50 was sustained by 
the Customs Court. The relevant tariff provisions read as follows: 

Schedule 3 headnotes: 
* * * * * 


3. For the purposes of the tariff schedules— 
(a) the term ‘‘ornamented,” as used with ref- 


1 The Honorable Daniel M. Friedman, Chief Judge, U.S. Court of Claims, sitting by designation. 
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erence to textile fabrics and other articles of 
textile materials, means fabrics and other arti- 
cles of textile materials which are ornamented 
with— 

(i) fibers, filaments (including tinsel 
wire and lame), yarns, or cordage, any of 
the foregoing introduced as needlework or 
otherwise, including— 

* * 2 * * 


(B) other types of ornamentation, 
but not including functional stitching or 
one row of straight hemstitching 
ajoining a hem [Italic ours]; 

* * * * oe * 
Schedule 3, part 7, subpart B: 
Subpart B headnote: 
1. This subpart covers articles, of textile 
materials, not covered elsewhere in the 
tariff schedules. 


Articles not specially provided for, of textile 
materials: 
Lace or net articles, whether or not 
ornamented, and other articles 
ornamented: 
Of cotton 40% ad val. 
* 


* * * 


Other articles, not ornamented: 
Of cotton: 


* * * 


386.50 Other 14% ad val. 


CUSTOMS COURT 


The Customs Court, after receiving the testimony and evidence 
on whether the arch stitching is ornamental, concluded that appellee 
had proved the stitches were primarily functional, not ornamental, 
by a preponderance of the credible evidence. The primary purpose 
of the stitches was considered determinative of ornamentation in light 
of the definition set forth in The Baylis Brothers Inc. v. United 
States, 60 Cust. Ct. 336, 341, C.D. 3383, 282 F. Supp. 791, 796 (1968), 
affirmed, 56 CCPA 115, C.A.D. 964, 416 F. 2d 1383 (1969). Both the 
claimed motivation and the resultant effect were said to converge to 
form footwear with strengthened uppers. The testimony of appellee’s 
employee responsible for the imported goods and the evidence of 
advertising employed by subsequent purchasers were held to be 
persuasive of the convergence. 

Appellant asserted below that the test for ornamentation is neces- 
sity rather than functionality. The stitches were said to be functional 
only if necessary for the functionality of the uppers alone. The court 
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rejected this test as too narrowly constricting the term “functional.”’ 
The proper question was held to be simply whether stitching is 
functional. 

Furthermore, the court concluded that any ornamentation pro- 
vided by the arch stitches is not encompassed by the term ‘‘orna- 
mented” in TSUS. Incidental ornamentation not having a primary 
adorning effect was held to be removed from the class of ornamented 
articles, Blairmore Knitwear Corp. v. U.S., 60 Cust. Ct. 388, C.D. 
3396, 284 F. Supp. 315 (1968). Particularly noted were the question- 
able visibility of white stitches on white sneakers, as in 80 percent of 
the articles in issue, and the minimal distinction of a contrasting arch 
stitch versus a similarly colored stitch which is undoubtedly functional. 

The court cited Colonial Corp. of America v. United States, 62 Cust. 
Ct. 502, C.D. 3815 (1969), where a double row of nonfunctional, red- 
dish stitching disposed on the back of girls’ blue denim shorts was 
found to be ornamental, no primary function having been estab- 
lished for stitches which were held to be eye-catching and notably 
conspicuous. 

OPINION 


The dispute here focuses on the meaning of “ornamented” in 
schedule 3 of the TSUS. 

We agree with the Customs Court’s analysis. The first question is: 
Does the addition of arch stitches impart no more than an incidental, 
decorative effect? The next question is: Do the stitches have a func- 
tionality which is primary to any ornamentative nature? ? An affirma- 
tive answer to either results in a nonornamental classification. If the 
former is resolved first, however, the latter may no longer be critical 
to a determination. 

The ornamental effect of the arch stitches is a question of fact de- 
termined by the Customs Court. Its determination stands unless it 
is shown that it is either without supporting evidence or is clearly 
contrary to the weight of the evidence. Pistorino & Co. v. United 
States, 66 CCPA , C.A.D. 1234, 607 F. 2d 989 (1979). 

We adopt both the reasoning and finding of the Customs Court 
regarding the nonornamental nature of the stitched goods. Appellant 
argues that “Congress did not intend that an importer could defeat 
classification as ‘ornamented’ merely by proving that stitching pro- 
vides additional strength.” [2] But neither did Congress intend that 

2 The rationale for finding the primary nature of the stitching, i.e., adornment versus function, is mani- 


fested in the explanatory notes of schedule 3 in the ‘Tariff Classification Study’’ compiled for Congress by 
the U.S. Tariff Commission. The provisions for ornamented articles are derived from par. 1529(a) of the 
Tariff Act of 1930. More particularly: 

Under the proposed definition of “ornamented,” textile articles would no longer be assessed with rates 
of duty derived from paragraph 1529(a) on the basis of concealed, functionless pieces of braid, netting, 
etc. The rates derived from paragraph 1529(a) would apply only if such materials were used primarily for 
ornamentation. [Italic ours.] [Tariff Classification Study, schedule 3, p. 7 (1960).] 


315-595 0 - 80 - S 
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all forms of stitching be per se ornamental unless proved to have a 
function. If the importer, by a preponderance of the evidence, 
proves any ornamentive aspects to be incidental, added proof of 
functionality is not mandated. 

Since the Customs Court addressed functionality, we will briefly 
discuss this issue. The court was correct in its finding that the stitches 
were primarily functional. The purpose of the stitching is evidenced 
by the resultant effect, The Baylis Brothers Inc. v. United States, 
supra. As set forth in the testimony, the instant stitching was an 
economic expedient. The alternative was to employ a heavier and more 
expensive army duck material to achieve at least equal strength. 

At oral argument appellant urged that since the usual function of 
stitching is to attach, connect, or join, stitching is “functional” only if 
it serves one of those purposes. There is no indication, however, that 
Congress intended the term “functional” to have that narrow a 
meaning. The distinction Congress drew was between stitching that 
is ornamental and stitching that is “functional,” and not among the 
different functions that stitching may perform. [3] Stitching that 
serves an significant purpose with respect to the character, construc- 
tion, or manufacture of an article—such as strengthening the material, 
enabling the manufacture to produce the product more efficiently 
or cheaper, or producing a better product—is ‘functional’ and not 
merely ornamental. 

Appellant contends that the proof of functionality is based upon 
an invalid procedure. Again, we look to the record. Mr. Chase, one 
of appellant’s witnesses, absolutely agreed that the imported mer- 
chandise may be effectively tested without using either a Federal test 
or standard.’ No clear rebuttal of the validity of the test procedure has 
been presented to this court. 

Having affirmatively answered both of the introductory questions, 
the Customs Court was correct in holding TSUS 386.50, “not orna- 
mented,” to be the proper classification. Its judgment is affirmed. 


(C.A.D. 1242) 
U.S. Court of Customs and Patent Appeals, Appeal No. 79-19 


Tue UNITED STATES, APPELLANT v. ENDICOTT JOHNSON 
CORPORATION, APPELLEE 


Mi.teER, Judge, dissenting. 


The Customs Court concluded, as a matter of law, that appellee’s 
imported uppers are “not ornamented” and are properly classified 


3 Mr. Chase was division manager of quality assurance for the footwear division of Uniroyal Inc. He 
testified that the Uniroyal lab performs hundreds of different types of tests on canvas footwear. 
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under item 386.50, TSUS. This rested on its finding that a prepon- 
derance of the evidence demonstrates that the stitching in question 
is “primarily functional” (i.e., utilitarian) and “not ornamental” (i.e., 
not decorative). On review, the ultimate question is whether the 
Customs Court’s conclusion of law is correct. However, the first 
question is whether there is substantial evidence that the stitching in 
question is primarily utilitarian.' As will be explained below, I am 
satisfied that the answer is in the negative. 


EVIDENCE OF ECONOMIC PURPOSE OR EFFECT IRRELEVANT 


In adopting the reasoning of the Customs Court, the majority 
opinion states: 


As set forth in the testimony, the instant stitching was an 
economic expedient. The alternative was to employ a heavier and 


more expensive army duck material to achieve at least equal 
strength.” 


The Customs Court reasoned: 


By strengthening the fabric of which the uppers were made, 
the arch support stitching permitted the plaintiff to substitute 
a lower cost fabric and thereby reduce the cost of the footwear 
ultimately produced from the imported uppers. Clearly, achieving 
an economic benefit by using arch support stitching cannot be 
characterized as an “‘ornamental” or ‘‘decorative’”’ purpose. 


While it may be true that ‘achieving an economic benefit”’ cannot be 
characterized as an “ornamental” or ‘decorative’ purpose, it was 
clear error for the court to conclude: ‘To that extent [achieving an 
economic benefit}, the stitching clearly performs a functional purpose.” 
As rules by this court’s predecessor, 


It is rather the result produced and apparent upon the wares 
which must determine the classification [as “ornamented” or 
“not ornamented’’] * * *. 


This rule was recently repeated by the Customs Court in Excelsior 
Import Associates, Inc. v. United States, 79 Cust. Ct. 144, 148, C.D. 


4726, 444 F. Supp. 780, 783 (1977), aff'd 66 CCPA ——, C.A.D. 1212, 
583 F. 2d 513 (1978): 


(I)t is the resulting effect upon the merchandise, and not 
the intention of the manufacturer, which controls classification. 


Colonial Corp. of America v. United States, supra [62 Cust. Ct. 502, 
504-05, C.D. 3815 (1969)] * * *. 


1 The Customs Court noted that the arch stitching in issue is presumed to be ornamental and that it was 
plaintiff’s (now appellee’s) burden to prove that the arch stitching is functional (i.e., utilitarian) and not 
ornamental (i.e., not decorative). 

2 Appellee’s president, Harold McGowan, testified that to meet the retail ‘‘price point” requirement of 
its customer, W. T. Grant Co., it was decided to not use army duck fabric, ‘‘the strongest type of upper 
material, but-* * * a lot more expensive” (25 cents per pair more than the fabric in the involved merchan- 


dise), and to add the arch stitching (at a cost of 2% cents) “which would reinforce this point, which gets the 
most pressure when you * * * lace this shoe.” 
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EVIDENCE OF MOTIVATION IRRELEVANT 


Based on evidence of record, appellee makes such assertions as: 
“This was the purpose (i.e., making a stronger shoe) for which the 
‘arch stitching’ was employed”; “Appellee caused arch stitching to be 
placed on each upper for the specific purpose of adding strength’; 
“The tie-on tag (stating ‘Arch Stitching Insures Upper Strength’) 
* * * which was placed on every pair of W. T. Grant sneakers made 
with Horoaka uppers, illustrates how Endicott’s purpose was con- 
veyed to the public.”’ However, as stated by the Customs Court in 
Excelsior Import Associates, Inc., supra, it is the effect upon the mer- 
chandise and not the intention of the manufacturer which controls 
classification. Similarly, in The Baylis Brothers, Inc. v. United States, 
60 Cust. Ct. 336, 341, C.D. 3383, 282 F. Supp. 791, 796 (1968), aff’d 
56 CCPA 115, C.A.D. 964, 416 F. 2d 1383 (1969), the Customs 
Court stated: 


(T)he evidentiary issue * * * is whether the primary purpose 

of the stitching is for decoration rather than utility. The term 

“purpose” as used here * * * must, of course, be understood to 

mean function rather than the subjective intent of the manufac- 

turers. It is the resultant effect of, and not the claimed motiva- 
tion for, the stitching which determines the issue. 

Clearly, a subjective motivation test would be administratively 

unworkable. 


EVIDENCE OF SOME STRENGTHENING EFFECT INSUFFICIENT 


As related in the majority opinion, appellant argues that “Congress 
did not intend that an importer could defeat classification as ‘ornamen- 
ted’ merely by proving that stitching provides additional strength.” 
The argument is valid. How could it be said that stitching is utilitarian 
if the added strength is superflous to the requirements of the article? * 
To do so would exhalt form over substance contrary to the business 
purpose test in revenue law administration. Gregory v. Helvering, 
293 U.S. 465 (1935). The majority opinion’s response to appellant’s 
argument is that “neither did Congress intend that all forms of 
stitching be per se ornamental unless proved to have a function.” 
However, this overlooks that the statute (headnote 3(a)(i)(B) of 
schedule 3, TSUS), under the doctrine of expressio unius est exclusio 
alterius (see National Railroad Passenger Corp. v. National Association 
of Railroad Passengers, 414 U.S. 453, 458 (1974)), demonstrates a 
congressional intent that all stitching be considered to provide a 
decorative effect unless proved to be “functional stitching or one 
row of straight hemstitching adjoining a hem.” See United States v. 
"$ The Customs Court said that “under defendant’s reasoning, a shirt with pockets would be considered 
ornamented by virtue of the pockets alone because the pockets are unnecessary for a shirt to function as a 


shirt.” However, the point is not well taken, since the pockets would be necessary for a shirt to function as 
a shirt equipped to carry small articles (¢.g., pen, pencil, package of cigarettes, Kleenex tissues). 
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Field & Co., 7 Ct. Cust. Appls. 430, 431, T.D. 36985 (1917); Morris 
Friedman & Co. v. United States, 69 Cust. Ct. 184, 187, C.D. 4392 
(1972). Thus, the Customs Court clearly erred in stating that— 
even if the utility of arch stitching had not been shown, it is 
clear * * * that because arch stitching does not adorn or em 
bellish the upper in a commercially meaningful manner, the stitch 
is not ornamental. 
If appellee failed to sustain its burden to show the purposeful utility 


needed to support its claimed classification, that is the end of the case. 
Compare note 1, supra. 


Appellee cites Blairmoor Knitwear Corp. v. United States, 60 Cust. 
Ct. 388, 392-93, C.D. 3396, 284 F. Supp. 315, 318 (1968), for the 
court’s statement that the headnote does not define ‘‘ornamented,”’ 
and that Congress did not attempt to label all braid, or all fringe, or 
all edging, for example, ‘ornamentation,’ but “only such as in fact 
served to provide a decorative effect.’”’ However, as pointed out by 
appellant, the court in Blairmoor overlooked that the ‘Tariff Classi- 
fication Study,” explanatory notes to schedule 3, p. 7 (1960), clearly 
shows that the headnote was intended by Congress‘ to constitute a 
very broad definition of what constitutes ornamentation: 


In addition, paragraph 1529(a) (Tariff Act of 1930) presently 
covers textile articles which have been embroidered or orna- 
mented in certain ways. In the proposed provisions, the primary 
intention of paragraph 1529(a) 1s preserved intact by the devel- 
opment of a broad concept of ornamentation which is set forth 
in the definition of “ornamented” in headnote 3. * * * [Italic 
supplied.] 


To the extent that Blairmoor conflicts with the rule of statutory 
construction recited in National Railroad Passenger Corp., Field, and 
Friedman, supra, it should be overruled. 

I agree with the majority opinion’s statement that stitching that 
“serves a significant purpose” with respect to the character or con- 
struction of an article is ‘“functional.”” However, appellee produced no 
evidence that the additional strength provided by the arch stitching ° 


4 The“ Tariff Classification Study’”’ constitutes legislative history for the provisions of the TSUS. Certified 
Blood Donor Services, Inc, v. United States, 62 CCPA 66, 70, C.A.D. 1147, 511 F. 2d 572, 575 (1975). 

5 The Customs Court found that in the tests conducted by appellee the portions of the uppers without 
arch stitchin broke on the average at 64 pounds pressure; while the portions of the uppers with the arch 
stitching broke on the average at 102 pounds pressure. Further, in the tests conducted for appellant by 
Uniroyal, the portions of the uppers without arch stitching broke on the average at 70 pounds pressure; 
while the portions of the uppers with the arch stitching broke on the average at 9 pounds pressure. Appel- 
lant makes the point that appellee’s tests were conducted first on uppers with arch stitching and then on 
uppers with the arch stitching removed, which left small holes in the fabric that would have weakened it, 
resulting in a wider disparity between the break points of the stitched and unstitched fabrics. Appellant 
also argues that, for various other specified reasons, the test results relied upon by appellee and the Customs 
Court do not constitute reliable evidence, but this issue need not be decided. I am satisfied that the arch 
stitching had some strengthening effect, and appellant’s witness Chase so testified. Appellee points out 
that the uppers in issue are composed of two layers of fabric joined by an adhesive, the separation of which 


is “discquraged by the presence of the arch stitching.’ This, of course, would be reflected in a higher break 
point. 
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bears a purposeful relation to the requirements of appellee’s sneakers. 
Moreover, at oral argument, appellee’s counsel admitted that there 
was no evidence to show that two single rows of stitching, instead of 
the two double rows, would not have been sufficient to enable replace- 
ment of the more expensive duck; further, that it was appellee’s 
burden to show that the double rows were required. On the other hand, 
there is substantial evidence that the arch stitching was not purposeful 
in relation to the requirements of the sneakers or for replacement of the 
more expensive duck. Mr. McGowan stated that the arch stitching was 
used to reinforce the upper at the point ‘‘which gets the most pressure 
when you go to lace this shoe’’ and “you jerk on the laces.”” However, 
there is no evidence showing the amount of force applied in this area, 
and Mr. McGowan testified that he did not know how many pounds 
of pressure are applied when a shoe is being laced. Appellant’s witness 
Robert Chase, division manager of quality assurance of Uniroyal, 
Inc., estimated that a pressure of only approximately 10 pounds 
(“pulling force” is how appellee expresses it) is applied when shoes 
are being laced. Appellant’s witness, Dan McCarthy, manager of 
product development (footwear) of Converse Rubber Co., testified 
that the instep area (the location of the arch stitches) is not a critical 
stress area. Appellant’s witness, Dr. Clifton Scaggs, a podiatrist, testi- 
fied that the arch area, in the normal situation, does not bear weight; 
also, that the arch of the normal foot does not need support. Such 
evidence shows that the strength of the wnstitched fabric (breakpoint 
at 64 pounds pressure in appellee’s tests or 70 pounds pressure in 
appellant’s test) is, if anything, more than adequate to meet the re- 
quirements of appellant’s sneakers—indeed, more than adequate to 
enable replacement of the expensive duck. Thus, a presumption (not 
rebutted) is raised that the strength added by the arch stitching was 
superfluous. 

In view of the foregoing, it must be concluded that the finding of 
the Customs Court that the stitching in question is primarily utili- 
tarian is not supported by substantial evidence. In my judgment, 
this is all that is required (following the rule of statutory construction 
recited in National Railroad Passenger Corp., Field, and Friedman, 
supra) to support a holding that the Customs Court erred in con- 
cluding that appellee’s imported uppers are “not ornamented” for 
purposes of item 386.50, TSUS. However, both the Customs Court 
(note 1, supra) and the majority opinion have treated headnote 
3(a)(i)(B) of Schedule 3 as merely establishing a rebuttable pre- 
sumption that all stitching is ornamental unless proved to be func- 
tional. For the sake of argument, and reemphasing that appellee’s 
failure to sustain its burden to show the purposeful utility needed to 
support its claimed classification ends the case, we will consider 
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whether there is substantial evidence to rebut such a presumption in 
this case. 


EVIDENCE OF NONDECORATIVE EFFECT INSUFFICIENT 

The Customs Court’s rationale for finding that the arch stitching 

is not decorative is expressed in its statement that— 
it must be concluded that adornment or decoration is not the 
arch stitching’ s primary effect. Significant in this respect is Mr. 
McGowan’s testimony that 80 percent of the sneakers in issue 
were white with white arch stitching and that since the arch 
stitching was also white, it was not readily visible. 

However, Mr. McGowan subsequently admitted that when trying 
on the sneakers the customer would see the stitching. Appellee’s wit- 
ness, John Galli, an account executive responsible for appellee’s 
business dealings with Montgomery Ward Co. and formerly with 
appellee’s W. T. Grant division, testified that if red stripes were put 
on the uppers primarily to enhance the appearance and to attract a 
customer, but incidentally happened to make the uppers stronger 
(although that was not the intention), he would consider the stripes 
decorative, “if that was the intention.” Although the question and 
answer indicated confusion over the irrelevance of motivation, it is 
clear that Mr. Galli would regard the appearance to a customer as 
sufficient to support a conclusion that the effect was decorative. Thus, 
the “significance” of Mr. McGowan’s testimony that the white arch 
stitching on uppers of a white sneaker was not readily visible was 
negated by both Mr. McGowan himself and by Mr. Galli—appellee’s 
own witnesses. 

Mr. McCarthy testified that there was no requirement he knew of 
in the footwear industry that ornamentation be visible “from afar,” 
and that the consumer, to whom white stitching on a white canvas 
sneaker would be visible, is the one to whom design of a product would 
be directed. Mr. Chase stated that, in his opinion, stitching is still 
decorative, according to industry standards, even though only visible 
to the wearer at a distance of a few feet; also, that decorative stitching 
need not be a contrasting color with the shoe. 

Mr. McCarthy stated that, so far as his company was concerned, 
adding any stitching except white to appellee’s white sneaker would 
detract from eye appeal and expressed his opinion that making the 
arch stitching in color would present a gaudy appearance and detract 
from the general acceptance of the sneaker ‘‘appearance wise.”’ He 
added that when his company tried to do this stitching in colors, “our 
sales and marketing people felt it cheapened the appearance * * *.” 
His testimony, that in his opinion the trade would consider a white 
star and a white chevron shown on a catalog picture of a white canvass, 
Chris Evert tennis shoe to be decorative, was not challenged. 
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Appellee has shown no requirement in the footwear trade that a 
decorative feature be of a different color than that of the article with 
which it is associated, and the case law indicates that there is no such 
requirement. United States v. Marubeni-Iida (American), Inc., 58 
CCPA 118, C.A.D. 1015, 437 F. 2d 1394 (1971); United States v. 
Florea & Co., 25 CCPA 292, T.D. 47244 (1934); Shalom Baby-Wear, 
Inc. v. United States, 68 Cust. Ct. 197, C.D. 4860 (1972); The Baylis 
Brothers, Inc. v. United States, supra. Both Mr. McCarthy and Mr. 
Chase had spent their entire careers in the footwear industry and 
were familiar with the trade practice with respect to decoration or 
design. 

Also apparently significant to the Customs Court in its finding that 
the arch stitching is not decorative are several cited Treasury decisions, 
ruling that portions of a garment which simulated a functional element 
of the garment did not ornament the garment. Assuming that the arch 
stitching simulates an additional reinforcement on the sneakers, this 
cannot preclude classification as ornamented, because headnote 
3(a)(i)(B) only excludes “functional stitching” and does not exclude 
stitching that merely simulates a functional element. 

Accordingly, I have concluded that there is not substantial evidence 
to rebut a presumption that the arch stitching is ornamental. 

The Customs Court’s conclusion that appellee’s imported uppers 
are “not ornamented” and are properly classified under item 386.50, 
TSUS, is incorrect and should be reversed. 
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item 274.40, TSUS, is a label issued by a government or by the 
express authority thereof, which may be affixed to mail evidencing 
the prepayment of charges for the transmission thereof through its 
postal services. 


III. The philatelic meaning of the term “postage stamps” is 
synonymous with the common meaning and usage of that term. 


IV. The merchandise in issue, consisting of 23 carat gold strips 
of a dimension 1} inches by 2 inches, bearing a design and lettering, 
produced and sold by private parties and when affixed to a card or 
letter permits the same to be transported by private carrier from 
an uninhabited island 7.8 miles to the mainland of Scotland, is 
not a postage stamp in the common meaning and use of that term. 


V. A close similarity between the arrangement of the provisions 
in the tariff schedules and the Brussels Nomenclature justifies the 
use of the latter as a source of legislative history with respect to the 
classifications included within part 5 of schedule 2, TSUS. 


VI. In schedule 2, part 5, TSUS, the Congress intended to include 
reproductive processes, other than those involving the transfer of 
ink to a substrate by an image carrier, as a “printing process” pro- 
ducing ‘‘printed matter.’”’ Among those processes is “‘embossing.”’ 


VII. For an article to be “printed matter’ under part 5 of sched- 
ule 2, TSUS, the essential character of the article is imparted by 
the textual and pictorial matter contained thereon. 


VIII. The merchandise in issue, containing a raised image and 
lettering which comprise approximately one-third of its total thick- 
ness, does not possess a flat shape or form within the intendment of 
item 790.55, TSUS. 


IX. Gold leaf is characterized by its extreme thinness, having a 
measurement of between three- and five-millionths of an inch in 
thickness. Articles consisting of thin 23 carat gold strips bearing a 
raised design thereon cannot be classified as gold leaf under item 
644.52, TSUS, in the absence of evidence establishing that the 
article conforms to the recognized linear measurement. 


(Judgement for defendant.] 


(Decided March 3, 1980) 


Donohue & Donohue (John P. Donohue, Joseph F. Donohue and Russell W. 
MacKechnie, Jr., at the trial and on the briefs) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Sidney H. Kuflik at the trial; Madeline 
B. Kuflik on the brief), for the defendant. 


Bor, Judge: In the consideration of the issues presented in the 
above-entitled action, the court has been led into the world of phi- 
lately, into the industry of printing and graphic arts, and into the 
science of metallurgy. 

The merchandise in question which has prompted such diverse 
areas of consideration consists of thin rectangular strips of 23 carat 
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gold, backed with an adhesive coating and protected by a release 
paper.’ Each gold strip has a dimension of approximately 1% inches 
in width by 2 inches in length. On the face thereof a design in a raised 
figuration consists of the State seal of one of the 13 original American 
Colonies with the name of the State inscribed immediately below. 
At the top left of the gold strip there is the lettering “‘STAFFA” fol- 
lowed by the smaller lettering “SCOTLAND”. At the bottom left 
of the strip appears the lettering ‘‘23 carat gold” and laterally opposite 
thereto, the lettering ‘“‘postage £6”.? 

The subject merchandise produced and exported by private parties 
from the United Kingdom was entered at the Port of Minneapolis— 
St. Paul between September 24, 1975, and November 19, 1975. The 
merchandise was classified upon importation as articles of gold under 
item 656.10, TSUS, providing: 


ScHEDULE 6.—MeETALs AND Mera Propucts 
PART 3.—METAL PRODUCTS 
Subpart G.—Metal Products Not Specially Provided for 
Subpart G headnote: 
1. Thus subpart covers only articles of metal which are not 
more specifically provided for elsewhere in the tariff schedules. 
Articles of precious metal, including rolled 
precious metal: 
Of platinum, including rolled plat- i 


656,10 Of gold, including rolled gold 20% ad val. 
Of silver, including rolled silver ee 


The plaintiff claims that the subject merchandise properly is 
classified as postage stamps under item 274.40, TSUS, providing: 


ScHEDULE 2.—Woop anp Paper; PRINTED MATTER 


PART 5.—BOOKS, PAMPHLETS, AND OTHER PRINTED AND MANUSCRIPT 
MATERIAL 
* * * * * * * 


274,40 Postage and revenue stamps, cancelled 
or not cancelled, and government 
stamped envelopes and postal cards 
bearing no printing other than the 
official imprint thereon Free 


In the alternative the plaintiff claims the merchandise in question 
should be classified under item 274.70, TSUS, providing: 


Photographs, engravings, etchings, litho- 
graphs, and wood cuts, and pictorial 
matter produced by relief or stencil 


1 Plaintiff’s exhibit 7. 
2 The word “STAFFA” is italicized in order to indicate the larger lettering. The lettering ‘‘postage £6’’ 
indicates the cost of the stamp in the amount of 6 English pounds. 
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printing process, all the foregoing, 
whether bound or not bound, and not 
specially provided for: 
Printed over 20 years at time of im- 
portation 
Printed not over 20 years at time 
of importation: 
* * * 


274.70 4% ad val. 
Or under item 274.90, TSUS, providing: 


Printed matter not specially provided for: 
Suitable for use in the production of 
such books as would themselves be 
free of duty 
Other: 
* * 
Other: 
Susceptible of authorship - - oo 
274.90 7.5% ad val. 


Or under item 790.55, TSUS, providing: 


ScHEDULE 7.—SPECIFIED Propucts; MISCELLANEOUS AND 
NONENUMERATED PrRopvuctTs 


PART 13.—PRODUCTS NOT ELSEWHERE ENUMERATED 


Subpart A.—Miscellaneous Products 
* * * * * * 

790.55 Sheets, strips, tapes, stencils, monograms, 

and other flat shapes or forms, all the 

foregoing articles (except articles pro- 

vided for in item 790.50) which are 

pressure sensitive, with or without pro- 

tective liners, and whether or not in 

Poles Settee. (RA EE Cet oo Ne 10% ad val. 
Or under item 644.52, TSUS, providing: 

SCHEDULE 6.—MeErTALs AND METAL Propucts 

PART 3.—METAL PRODUCTS 


Subpart C.—Metal Leaf and Foil; Metallics 


* * * * * 


Precious metal leaf, whether unmounted 
or mounted on paper or equivalent 
backing: 

Gold leaf: 


* * * * * * 


PPO oe eho ts bee ak 3.37¢ per 100 
Sq; ih. 


12.5% ad val. 


The merchandise in issue hereafter referred to as Staffa stamps 
bears the name of the small island of Staffa located approximately 7.8 
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nautical miles off the coast of Scotland. The island, privately owned 
and uninhabited, has been developed as a tourist attraction. A boat or 
ferry carries visitors from the Scottish mainland to the island of Staffa, 
thence returning to the mainland on the same day. The Staffa stamps 
are offered for sale on the ferry trip to the island for the sum of 6 
pounds (£6). A letter or card with the stamp affixed thereto may. be 
deposited in a receptacle on the island designated for the collection of 
such letters or cards bearing the Staffa stamp. Staffa Marine Ltd., 
operator of the ferry or boat service, collects the letters and cards 
daily and transports the same to the mainland where a British postage 
stamp is then affixed and the letter or card thereupon deposited in an 
official British post office for transmission to the respective designated 
destinations.® 


I 


In the consideration of plaintiff’s primary claim that the subject 
merchandise should be classified as postage stamps under item 274.40, 
TSUS, the court directs its initial attention to a determination of the 
meaning of the term ‘“‘postage stamps’ as intended by the Congress 
in the enactment of the tariff schedules and the concomitant deter- 
mination whether the merchandise in issue falls within such an in- 
tended meaning. Recognizing that in its determination of the meaning 
of the term “postage stamp” as a matter of law, the court may refer 
to dictionaries, lexicographic authorities, and texts, as well as con- 
sider the testimony of witnesses offered with respect thereto, the re- 
spective counsel have not been reticent in proffering such advisory 
counsel and authoritative assistance. United States v. O. Brager-Larsen, 
36 CCPA 1, C.A.D. 388 (1948); Floral Arts Studio v. United States, 
46 CCPA 21, C.A.D. 690 (1958). 

The plaintiff, in support of its claimed classification under item 
274.40, TSUS, contends that the common meaning attributed to 
the term “postage stamps” is the meaning of that term as used and 
understood in the philatelic world and that, in fact, the term as used 
in the tariff schedules draws its definitive meaning therefrom. In so 
doing, the plantiff has presented witnesses, highly respected in the 
philatelic community, whose testimony as to the meaning of the term 
“postage stamps,” as well as a variety of other terms used in the 
study and collection of stamps and stamplike items, is restricted solely 
to the philatelic usage. Thus, it would appear that the plaintiff as- 
sumes that the establishment of a specific philatelic meaning of the 
term “postage stamps,” ipso facto, causes that meaning to be the 


3 Plaintiff’s witness, Williams, testified that the £6 charge for a Staffa stamp was twice the amount of the 
British post office rate and, accordingly, would entitle a purchaser to have affixed to his letter or card British 
postage stamps in an additional amount up to £3 (r. 337). The witness further testified that the postal charge 
for transporting a post card within Great Britain is 7 pence or 9 pence (r. 343). 


315-595 0 - 80 - 6 
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common meaning thereof. No testimony or authority, however, has 
been presented in support of this reasoning. 

On the contrary, it is well recognized that in including an article in 
the tariff schedules, the Congress is deemed to have used the name of 
such an article in the commercial sense, which, in the absence of evi- 
dence to the contrary, shares the same meaning as the common ordi- 
nary usage thereof. United States v. Victoria Gin Co., 48 CCPA 33, 
C.A.D. 759 (1960); United States v. C. J. Tower & Sons of Buffalo, 
N.Y., 48 CCPA 87, C.A.D. 770 (1961). It is self-evident from the testi- 
mony adduced as well as from an examination of the many exhibits 
received in evidence that the study of philately is a vocation or an 
avocation, as the case may be, which is specialized in character. Its 
glossary contains terms the usage of which in many instances is perti- 
nent and refers solely to that field of study. The term “postage 
stamps,” on the other hand, throughout the years had been used in 
the ordinary course of communication and commerce between peoples 
of this world. If a distinction might exist between a philatelic meaning 
of the term ‘‘postage stamps” and general common meaning thereof 
as used in the nonphilatelic world, it is improbable that the Congress 
intended the term to have a meaning other than the connotation 
commonly accepted in the everyday social and business communities 
of our country. 

Reference to dictionary and lexicographic definitions of the term 
“postage stamp”’ offered in evidence as well as independently consulted 
by this court indicates the presence of two prerequisites in order to be 
included within the definition: (1) Its issuance or specific authoriza- 
tion by a government, and (2) its issuance as a prepayment of a 
postal charge. 

In “‘Webster’s New World Dictionary of the American Language” 
(1960) (defendant’s exhibit F), a postage stamp is defined as: 

A government stamp to be put on a letter or package as a sign 
that the postage has been prepaid: It is either a small printed 
gummed label or a design imprinted on an envelope, postal card, 
etc. [Italic supplied.] 

In “Funk & Wagnalls New Standard Dictionary of the English 
Language” (1933) (defendant’s exhibit C), a postage stamp is defined 
as: 

A small engraved or printed label, isswed by a government, to be 


affixed to letters, etc., as evidence that the amount indicated on the 
stamp has been prepaid. [Italic supplied.] 


In “Black’s Law Dictionary’ (1968) (defendant’s exhibit E) a 
postage stamp is defined as: 
A ticket issued by government, to be attached to mail-matter, 
that represents the postage or fee paid for the transmission of such 
matter through the public mails. [Italic supplied.] 
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In The American Heritage Dictionary of the English Language 
(1969) (defendant’s exhibit B), a postage stamp is defined as: 


A small engraved usually adhesive label issued by a government 
and sold in various denominations to be affixed to items of mail 
as evidence of the payment of postage. [Italic supplied.] 


The ‘‘Musson Stamp Dictionar ry (1972) (defendant’s exhibit G) 
indicates the accepted definition of a postage stamp as: 


An authorized document (stamp) in use since 1840 that is 
affixed to mail of any kind that governments accept for transmission 
to indicate the prepayment of postal charges. [Italic supplied. ] 

In the absence of language in the statutory provision in question 
expressing the intended | legislative meaning, it is appropriate that 
reference be made to sources which may evidence such Congressional 
intent. Textile Printing & Finishing Co., Inc. v. United States, 49 
CCPA 24, C.A.D. 789 (1962); United States v. J. Eisenberg, Inc., 
43 CCPA 105, C.A.D. 616 (1956). The “Summaries of Trade and 
Tariff Information” prepared and published by the then U.S. Tariff 
Commission, as to the description and use of postage and revenue 
stamps included under item 274.40, TSUS, provides: 

The postage and revenue stamps considered here include such 
stamps, canceled or uncanceled, and Government-stamped en- 
velopes and postal cards (or stamped paper) bearing no printing 
other than the official imprint thereon. They may include offiical 
stamps and stamped paper of any nation, past or present. 

The articles here considered thus consist of two distinct but 
related types: (1) Stamps and stamped paper printed by or for 
national governments to be used for postage and revenue purposes, 
and (2) the same kinds of stamps and stamped paper, canceled or 
uncanceled, collected by philatelists. 

The value of stamps or stamped paper for official purposes 
is determined by their face value, and that of stamps or stamped 
paper for collections, largely by ‘their rarity (Schedule 2, vol. 5 
(1970) at 85 [italic supplied].) 

Tt is clear from the foregoing that, recognizing the variety of stamps 
collected by philatelists and their possible respective values, it was the 
intention of Congress to include under item 274.40, TSUS, as duty 
free, only those postage stamps “printed by or for national govern- 
ments.’”’ By this inclusion, such postage stamps imported into the 
United States solely for philatelic purposes are afforded the same 
duty-free treatment as a stamp “to be used for postage and revenue 
purposes.” In the use of the term “postage stamps” under item 274.40, 
TSUS, the Congress has not intended to place upon such articles a 
meaning, as urged by the plaintiff, allegedly arising within the 
philatelic world. Rather, as indicated by the “Summaries,” the 
philatelist may enjoy the gratuity of a tariff exemption only if the 
stamps imported for philatelic purposes are those which have been 
“printed by or for national governments to be used for postage and 
revenue purposes.” 
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It is undisputed that the Staffa stamps are produced and sold by 
private parties without affirmative government authorization of any 
kind. The plaintiff urges, however, that the absence of a specific 
prohibition by the Government of Great Britain against the issuance 
and sale of these stamps constitutes an authorization therefor. An 
examination of the Post Office Act of 1969 by which the Ministry of 
Posts and Telecommunications and the British Post Office were 
created for the United Kingdom, serves to evidence the lack of recog- 
nition of the Staffa stamps as postage stamps within the meaning of 
this legislation.‘ Section 7 of the act provides: 

7.—(1) The post office shall have power— 


(a) to provide postal services (including cash on delivery 
services) and telecommunication services; * * *. [Jd. at 6.] 


Section 23 of the act relating to the exclusive privilege of the post 
office with respect to the conveyance of letters provides explicitly for 
the sole manner by which letters might be sent and delivered other 
than by and through the post office: 


23.— * * * (2) The said restriction is that the power to 
authorise letters to be sent, conveyed and delivered otherwise 
than by post and the collection of letters otherwise than by an 
officer of the post office which is conferred by the proviso to sub- 
section (1) of the said section 3 and with which the post office 
becomes invested by virtue of the foregoing subsection shall not be 


exercisable except with the consent of, or in accordance with the terms 
of a general authority given by, the Minister. (Id. at 26 [italic 
supplied].) 

No evidence is found in the record indicating the consent of or the 
general authority given by the Minister of Posts for the use of Staffa 
stamps in the conveyance and delivery of letters. On the contrary, 
it is undisputed that in order to permit the conveyance and delivery 
of a letter within the United Kingdom and/or the jurisdiction of the 
British Post Office, there must be placed thereon, notwithstanding the 
Staffa stamp that might have been affixed thereto, a postage stamp 
evidencing the prepayment of postage chargeable by the British Post 
Office.® 

This court, therefore, concludes that the term “postage stamps” as 
included in item 274.40, TSUS, refers to those stamps “printed by 
or for national governments to be used for postage purposes,” a 
requisite proof which has not been successfully established with re- 
spect to the merchandise in issue. 


4 Defendant’s exhibit Y. 
5 The Post Office Act of 1969, section 123 provides: 
In the foregoing provisions of this part of this act, ““postage’” (except in the expression ‘‘duties of 
postage’’), means postage chargeable by the post office, and “‘ postage stamp” shall be construed accordingly. 
(Defendant’s exhibit Y [italic supplied].) 
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The foregoing discussion of the court has been premised upon the 
assumption that the philatelic meaning of the term “postage stamps” 
might be other than that which the court has found to be the proper 
common meaning of the term for tariff purposes. From the evidence 
adduced herein, however, this court is of the opinion that a variance 
in meaning in fact does not exist. Although the testimony of the 
witnesses in behalf of the respective parties is in part conflicting, the 
court is satisfied that the very evidence presented by the plaintiff 
fails to support a contrary conclusion. 

Mr. L. N. Williams, a highly respected philatelic authority, testi- 
fying in behalf of the plaintiff that the Staffa stamps are postage 
stamps in a philatelic meaning and usage, predicates his conclusion 
on: (1) The fact that the Staffa stamps perform the function of a 
postage stamp, i.e., they serve as evidence of prepayment of a charge 
for the carriage of mail; and (2) that notwithstanding the island of 
Staffa is uninhabited, a need for a mail service therefrom to the 
mainland exists. Mr. Williams, in support of his characterization, 
states that the term “postage stamp” is a generic term. He signifi- 
cantly adds, however, that in the philatelic world, the Staffa stamps 
are referred to and, accordingly, specifically designated as private 
local stamps or local stamps. In viewing the total evidence presented 
in its full context, including the impressive testimony of defendant’s 
witnesses, and in the examination of the many exhibits and source 
materials introduced by the respective parties, the court is of the 
opinion that in the philatelic world the terms private local stamp and 
local stamp possess a different and distinct meaning from that of a 
postage stamp. It most clearly appears that the foregoing terms are 
not synonymous in the philatelic world in that by their very restrictive 
and specific designation, their origin, use and character, private local 
stamps and/or local stamps describe an article recognized as consti- 
tuting a singular classification in itself. 

“Scott’s 1978 Standard Postage Stamp Catalogue,’ one of the 
foremost authoritative sources in the philatelic world, in its preface 
to volume 1, entitled “Information for Collectors,’ categorizes the 
variety of stamps, other than postage stamps, in which a collector may 
be concerned or interested: 

CINDERELLAS AND FAacsIMILES 
Cinderella is a catchall term used by collectors of phantoms, 
fantasies, bogus items, municipal issues, exhibition seals, local 
revenues, transportation stamps, labels, poster stamps, etc. 
Cinderellas are not issued by any national government for postal 
purposes. Some cinderella collectors include local postage issues, 
telegraph stamps, essays and proofs, forgeries and counterfeits. 


A fantasy is an adhesive created for a nonexisting stamp issuing 
authority. Fantasy items range from imaginary countries (King- 
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dom of Sedang or Principality of Trinidad) to nonexisting locals 
(Winans City Post), or nonexisting transportation lines 
(McRobish & Co.’s Acapulco-San Francisco Line). On the other 
hand, if the entity exists and might have issued stamps or did 
issue other stamps, the items are ‘bogus stamps. These would in- 
clude the Mormon postage stamps of Utah, S. Allan Taylor’s 
Guatemala and Paraguay inventions, the propaganda issues for 
the South Moluccas and the adhesives of the Page & Keyes local 
post of Boston. 

Both fantasies and bogus issues are sometimes called phantoms. 
(Id. at xi [italic supplied in part}].) ® 


It is worthy of note that in “Scott’s Standard Postage Stamp Cata- 
logue’’ all stamps listed therein in the main are postage stamps having 
been issued by and/or under the authority of a recognized existent 
government.’ 

In that portion of “The Stamp Collector’s Handbook” introduced 
into evidence by the defendant, we find a more specific definition of 
the term ‘“‘bogus items” referred to previously in the aforecited quota- 
tion from Scott’s catalogue: 

Bogus Stamps 

Stamps which have not been issued by a recognized or existent gov- 
ernment. Most are of private origin, especially for disposal to 
collectors. This kind of material is not to be classified as stamps. 
They are in the category of labels and philatelically are seldom 
worth more than the paper on which they are printed. Examples 


are Bolivian railway issue, and some unauthorized Confederate 
stamps.® [Italic supplied.] 


With respect to the terms private local stamps and local stamps, 
which plaintiff’s witnesses testify are the specific designations of the 
Staffa stamps, ‘“The Stamp Collector’s Handbook” makes the follow- 
ing explanation: 


Private Issues 


These are divided into two classes: Those with the sanction 
of the government such as local issues and the U.S. 1864-1899 
match and medicine revenue stamps. In this category may also 
be included telegraph, aviation, welfare, and other stamps 
serving private interests. In the other group are those which 
have been privately made as labels, poster stamps, and facsimiles 
designed to imitate or resemble regular stamps.°® 


As previously indicated herein, recognized authoritative standard 
postage stamp catalogues, whether British or American, do not include 
private local issues for the reason that they are not valid as national or 


6 Plaintiff’s exhibit 21. 

7 Local stamps have been included in a separate and individual publication known as ‘‘Scott’s United 
States Stamp Catalogue Specialized” (1976). Plaintiff’s exhibit 22. 

8 Defendant’s exhibit EE, at 103. 

9Td. 
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international postage stamps. It is only in some specialized compila- 
tions, therefore, that local or private issues are so included. One such 
specialized compilation is the ‘Catalogue of British Local Stamps” 
by Gerald Rosen.’® Contained in this compilation, devoted only to 
local stamps, is a “‘Report of the Stamp Trade Standing Committee— 
British Private Local Issues,” providing in pertinent part: 

These are produced by owners of British Islands to prepay 
the cost of ferrying letters and parcels to the nearest point on the 
mainland. They are not valid for national or international postage, 
and the British Post Office does not recognise them as postage stamps. 
Nevertheless, some islands, such as Herm and Lundy, have been 
producing these locals for over 30 years, and they appear to have 


been of interest to visitors. Other islands have started within 
the last few years. 


These issues are not listed in standard British catalogues, but 
some appear in certain specialised works. The following descrip- 
tions of the various islands give some indication of the extent to 
which these locals may be used. In accordance with GPO regula- 
tions, local issues are placed on the backs of the envelopes. (Id. 
at 129 [Italic supplied].) 

From the foregoing authorities it is clear that private local stamps 
issued for the purpose of transporting mail by private carrier from an 
offshore island to the mainland of the United Kingdom cannot be 
designated postage stamps, absent a consent or authorization by an 
existent government. 

However, the plaintiff through its witness, L. N. Williams, urges 
that in the instant action an established “need”’ for the transportation 
of mail from the island of Staffa serves to cause the Staffa stamps to 
assume the identity of postage stamps. Except for the plaintiff’s fore- 
going assertion, the court finds no authority supportive of this con- 
tention. In the philatelic world the determination of an established 
“need” for the transportation of mail is a criterion relating to the 
validity of and the justification for the issuance of private local 
stamps only. 

Although unnecessary for a determination of the issue presently 
under consideration, it is deemed helpful in assessing the weight to be 
given to the testimony of the respective witnesses to examine the 
nature of the “need” which the plaintiff contends through its witness, 
Williams, to exist for the transportation of mail, a total distance of 
7.8 miles, from the uninhabited island of Staffa to the Scottish main- 
land. In the opinion of the court this ‘‘need” in actuality is rather a 
promotional merchandising plan wherein an attractive and novel 
souvenir is sold to a tourist which may be retained by the buyer in 
such form or affixed to a letter or card and carried back by the ferry 


10 Plaintiff’s exhibit 20. 
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company, transporting the tourists, to an official mail depository on 
the mainland where appropriate charges are paid and British postage 
stamps affixed for transmittal of the letter or card under the postal 
laws of the United Kingdom. Any “need” created is only incidental 
to and in furtherance of the primary purpose, i.e., the sale of a 23 carat 
gold souvenir. 

It would appear that the witness, Williams, has not at all times 
voiced the opinion concerning which he testified in the trial of this 
action. In a publication designated “Cinderella Stamps” authored by 
the witness—L. N. Williams, and his brother, M. Williams, relating to 
bogus or phantom issues, a severe indictment is directed to the offering 
of souvenir labels, similar in form to the merchandise in issue, as 
postage stamps.’ The conclusions therein drawn by the witness best 
can be expressed in the article which bears his name: 


The 1960’s saw the appearance of several sets of phantoms 
which we unhesitatingly condemned at the time and we repeat 
the warning here. The promoters of these labels attempted to 
foist them on to the collecting public as stamps for local postal 
services. Had it not been for the popularity of Cinderella material 
generally and local stamps in particular it 1s certain that these so- 
called stamps would never have appeared on the market. 

Jethou.—An early offender was the occupier of Jethou, one of 
the smaller Channel Islands. According to our information from a 
reliable source Jethou labels are not local postage stamps, despite 
implications to the contrary published no doubt by interested 
parties. The total population of Jethou is four, of whom two are 
the occupier and his wife! Obviously there can be no possible need 
of a local postal service, certainly not at the time of year when 
there are no tourists. Yet despite this fact the Jethou labels have 
been overprinted ‘Europa 1961” and offered as local postage 
stamps. The only use for such an issue would be by the occupier 
on his own (or his wife’s) mail, for which he must charge himself 
a fee, an obviously farcical state of affairs. 

In summer there is a certain amount of tourist traffic to the 
island, but as one could walk round it in little more than an hour 
nobody would want to stay long enough to engage in correspond- 
ence except possibly to hand in asouvenir postcard. However, it was 
far easier and quicker to post such a card on nearby Gurnsey, 
to which mail must, in any case, be sent. So there was no need 
at all for any issue of postage stamps on Jethou, and the unover- 
printed labels must be regarded simply as souvenirs, not local stamps. 
At best they were a bogus issue, on a par with the phantoms of the 
South Moluccas, Free Rumania, the Indonesian Republic, and 
similar items. (Id. at 99 [italic supplied in part].) 


Nor is the opinion voiced by the witness, Williams, at the trial 
of the within action shared by his colleagues in the philatelic world. 
The Cinderella Stamp Club is an association of amateur and pro- 


11 Defendant’s exhibit W. 
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fessional philatelists who are primarily interested in local stamps, 
bogus and phantom issues, Christimas seals, and other miscellaneous 
labels. As editors, the witness, L. N. Williams, and his brother, M. 
Williams, published for the Cinderella Stamp Club a journal entitled 
“The Cinderella Philatelist.”” Contained in an issue thereof under 
date of April 1975 is an article by a contributor relating to ‘British 
Off-Shore Island Postal Services.” !* In addressing the question as to 
when a need might exist justifying a “local post” and the issuance 
of stamps, the author states: 


But assuming that any local post is legal, which set of circum- 
stances justifies the issue of stamps? The island must have a 
population, and by population I mean people that live on the 
island year in year out. Uninhabited islands cannot, by any 
stretch of the imagination, be regarded as having a need for a 
local tg It has often been stated that certain islands, men- 
tioned in these notes, have many summer visitors; most, if not 
all, are one-day visitors only. One-day visitors, no matter how 
many, do not constitute a need for a postal service. Any visitor 
who does “post” a letter or eee a. is only taking advantage 
of the postal facility, and had this facility not been available he 
would not even have thought of sending any letter. [Id. at 31.] 

The article continues by examining approximately 22 islands off- 
shore of the United Kingdom with respect to size, habitants, relation- 
ship to the mainland, need for postal service, and the evaluation of 
the type of stamp issued in connection with each respective island. 
Specific reference therein to the island of Staffa and the Staffa stamps 
bears the following evaluation: 

As this is an uninhabited island no postal need exists. 

Conclusion: Stamps are labels only. [Id. at 57.] 

From all of the evidence submitted, including the testimony of the 
highly qualified witnesses presented by the Government, the court 
makes the following findings with respect to the issues presented in 
connection with the plaintiff’s claimed classification of the subject 
merchandise under item 274.40, TSUS: 

(1) That the common meaning of postage stamps as used in 
in item 274.40, TSUS, is a label issued by a government 
which may be affixed to mail evidencing prepayment. of 
charges for the transmission thereof through its postal service. 

(2) That the Staffa stamps, the merchandise in issue, have not 
been issued by any government or by the specific authority 
thereof, and, accordingly, are not postage stamps within the 
purview of item 274.40, TSUS. 

(3) That the philatelic meaning of the term “postage stamps” is 
synonymous with the common meaning and usage of that 
term determined by this court. 


12 Defendant’s exhibit X. 





CUSTOMS COURT 


That the Staffa stamps under philatelic meaning and usage 
are characterized within the general classification of Cinder- 
ella stamps, which bear a meaning different and distinct from 
the term “postage stamps.”’ 

I] 

Plaintiff’s alternative claims of items 274.70 and 274.90, TSUS, are 
classified under part 5 of schedule 2 entitled: ‘“Booxs, PamMpPHLets, 
AND OTHER PRINTED aNnD Manuscript Marertau.” Headnote 1 of 
part 5 provides: 

Part 5 headnotes: 

1. Except for decalcomanias, labels, flaps, and bands, all of 
which are covered by the provisions therefor in this part, regard- 
less of the nature of the printing thereon, this part covers only 
printed matter consisting essentially of textual and pictorial 
matter produced by any printing process, and similar matter in 
manuscript or typewritten form. The text may be set forth in 
any language by means of any kind of characters. With the 
exceptions above indicated, this part does not cover any article 
in which printing is merely incidental to the primary use of the 
article or in which printing is employed mainly for coloration or to 
produce a decorative or novelty effect (see part 4 of this schedule). 

It is not in dispute that the raised design on the merchandise in 
question is produced by an embossing process. In seeking a determina- 
tion of plaintiff’s claimed classification by the court, the parties present 
a single question of law, to wit—Is embossing a “printing process” 
whose product can be “printed matter’? within the purview of part 5 
of schedule 2, TSUS. 

Extended testimony has been introduced by the plaintiff and the 
defendant in their respective efforts to establish the meaning of the 
term “printing.” The meaning of this term, as contended by the 
plaintiff, is best characterized by one of its witnesses who testified that 
in the printing trade, the term ‘‘printing”’ is understood to mean ‘‘the 
transference of, or the duplication of an image on a material.’’ With 
respect to the term ‘‘printing process,’’ the witness testified that the term 
means “many of various processes that will transfer or reproduce an 
image on a material.” ™ 

The defendant, on the other hand, contends that the term ‘“‘printing”’ 
bears a more restrictive and definitive meaning in that ink is a neces- 
sary ingredient in the “printing process” and refers to the transfer of 
an ink or an inklike substance from a plate or other image carrier to 
a substrate. In support thereof the defendant refers to the elements of 
the “printing process’? enumerated in the book, ‘The Printing In- 
dustry” (1967) by Vicor Strauss: 

All printing production entails a combination of four elements: 


'3 Plaintiff’s witness Stanchfield (r. 268). 





CUSTOMS COURT 53 


(1) A printing-image carrier, (2) paper or another printing stock, 
(3) printing ink, and (4) a printing press. Each of these four 
elements contributes in some measure to the appearance of 
printed images. [Id. at 12.] 

However, it is not the function of the court to determine in this 
proceeding the meaning of the term “printing” in the printing trade, 
but rather, to discern the congressional intent with respect to its 
meaning as used in the enactment of the tariff schedules. United 
States v. S. H. Kress & Co., 46 CCPA 135, C.A.D. 716 (1959). In the 
“Tariff Classification Study Submitting Report” (November 15, 
1960), it is acknowledged that ‘‘(t)he ‘Brussels Nomenclature’ and the 
‘Standard Industrial Classification Manual’ exerted the greatest 
influence on the arrangement of the proposed revised schedules.” Id. 
at 8. Reference to the “Explanatory Notes to the Brussels Nomencla- 
ture’’ as a source of legislative history with respect to the classifications 
included within part 5 of schedule 2, TSUS, is appropriate. Particularly 
is this true in view of the close similarity between the arrangement of 
the provisions in the two respective schedules, United States v. Abbey 
Rents, 66 CCPA—C.A.D. 1213, 585 F. 2d 501 (1978). 

Chapter 49 of the “Brussels Nomenclature” is entitled ““Printep 
Booxs, Newspapers, PicturES AND OTHER PRODUCTS OF THE 
Printinc Inpustry; Manuscripts, TYPESCRIPTS AND Puans.” A 
close similarity exists between the headnotes to schedule 2, part 5, 
TSUS, and the “Explanatory Notes” for chapter 49 of the “Brussels 
Nomenclature” providing in pertinent part: 


With the few exceptions referred to below, this chapter covers 
all printed matter of which the essential nature and use is determined 
by the fact of its being printed with characters or pictorial matter. 

On the other hand, paper, paperboard or cellulose wadding, or 
articles thereof, in which the printing is merely incidental to their 
primary use * * * fail within chapter 48, and printed textile 
articles * * * in which the printing is mainly for decorative or 
novelty purposes and does not affect the essential character of the 
goods, fall within chapter 61. 

For the purpose of this chapter, the term ‘“‘printed” includes 
not only reproduction by the several methods of ordinary hand 
and mechanical printing (lithography, offset printing, heliog- 
raphy, photogravure, etc.), but also be engraving, reproduction 
by duplicating machines, embossing, photography, etc., irrespec- 
tive of the form of the characters in which the printing is executed 
(e.g., letters of any alphabet, figures, shorthand signs, Morse or 
other code symbols, Braille characters, musical notations, pictures, 
and diagrams). The term does not, however, include coloration, 
decorative or repetitive-design printing. [Italic supplied; italic in 
orginal omitted.] 


There is also a close similarity between many of the items classified 
under schedule 2, part 5, TSUS, and the items classified under chapter 





54 CUSTOMS COURT 


49 of the “Brussels Nomenclature.” Particularly relevant is heading 
49.11 of the latter schedule providing: 
49.11 Other printed matter, including printed pictures and 
photographs. 

In items 274.50-.70, schedule 2, part 5, TSUS, it will be noted that 
Congress likewise has included ‘‘photographs.”’ With reference thereto, 
headnote 2(d) of part 5 of schedule 2 provides in pertinent part: 

Part 5 headnotes: 
* * * * 

2. For the purposes of this part— 

* * * * * * * 

(d) the term “photographs” embraces only pictures other than 
motion pictures, produced on photosensitive materials, and in- 
cludes positive and negative images on exposed, or exposed and 
developed, photographic film. [Italic in original.] 

When photographic film is exposed to light, the exposure produces an 
invisible change in the layer or coating (emulsion) on the photographic 
film, called the latent image, which does not become visible until the 
film is developed. See 10 McGraw-Hill Encyclopedia of Science and 
Technology, at 175-76. Inasmuch as the invisible image on exposed, 
but not yet developed, photographic film is classified under part 5 of 
schedule 2 of TSUS, it must be presumed that the Congress intended 
such photographic film to be considered therein as ‘‘printed mat- 
ter * * * produced by any printing process.’’ A similar presumption 
must be made with respect to item 274.45, TSUS, under part 5 of 
schedule 2, providing: 


274.45 X-ray film exposed, whether or not developed.* * * 


To accept defendant’s argument that “printed matter” under part 
5 must be produced by a process which transfers ink from an image 
carrier (e.g., a plate or type) to a substrate, producing a visible 
image, would be to contravene the clear intent of Congress. The 
defendant further contends that inasmuch as the terms ‘‘embossed”’ 
and “printed” are referred to separately in several provisions in part 
4 of schedule 2, TSUS, the Congress, by so doing, has recognized 
that “embossed” articles are not “printed.” Accordingly, it is con- 
tended that in part 5 of schedule 2, the term ‘“‘printed”’ should exclude 
the term ‘‘embossed.”’ 

The presumption that Congress intends a word or a phrase used 
in different parts of the tariff schedules to bear the same meaning 
throughout the schedules is applicable only in the absence of any clear 


‘4 In a case decided under the Tariff Act of 1913, the Board of General Appraisers held that photographs 
were not “printed matter’ as used in the Tariff Act, presumably because the photographic image is not 
produced by printing type or ink. See Meadows, Wye & Co. v. United States, 38 Treas. Dec. 653, T.D. 38505 
(1920). 
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indication of a contrary intent.’® In headnote 1 of part 5, “printing,” 
as employed to produce textual and pictorial matter, is specifically 
distinguished from “‘printing,’’ as employed for coloration or a deco- 
rative effect, provided for in part 4 of schedule 2, TSUS. The intention 
of Congress not to attribute the same meaning to the word “printing” 
in all classifications in which the term is included was evidenced in 
the Tariff Act of 1930. Paragraphs 1409 and 1410 thereof would 
indicate that it has been the intention of Congress that the deter- 
mination as to whether a product of a particular process constitutes 
“printing” depends upon the particular use to which the product is 
put. The court, therefore, concludes that Congress intended to include 
reproductive processes, other than those involving the transfer of an 
ink to a substrate by an image carrier, as ‘‘printing processes” pro- 
ducing ‘“‘printed matter” classifiable under part 5 of schedule 2, TSUS. 
Among those reproductive processes is ““embossing.’’ 

Notwithstanding that embossing may be “printed matter” within 
the purview of part 5 of schedule 2, the court is satisfied that this 
determination alone is not dispositive of the issue as to whether the 
embossed merchandise in the instant case can be classified under item 
274.70 or 274.90, TSUS, as claimed by plaintiff. Headnote 1 of part 5 
of schedule 2 provides in relevant part that with certain enumerated 
exceptions: 

* * * this part covers only printed matter consisting essentially 
of textual and pictorial matter produced by any printing proc- 
ess * * *, [Italic supplied.] 

The tariff schedules do not define the term ‘essentially of.” In 
construing this phrase, particularly in the context of headnote 1, the 
court again finds instructive the “Explanatory Notes” to chapter 49 
of the “Brussels Nomenclature’”’ which provides in relevant part: 

With the few exceptions referred to below, this Chapter covers 
all printed matter of which the essential nature and use is deter- 
mined by the fact of its being printed with characters or pictorial 
matter. [Italic in original.] 

This court is in agreement with the foregoing and is of the opinion 
that for an article to be “printed matter” under part 5, the essential 
character of the article must be imparted by the textual and pictorial 
matter contained thereon. Neither a visual examination of the Staffa 
stamps nor the evidence submitted relating thereto permits such a 
conclusion. 

The merchandise in question is solely distributed in the United 
States by Calhoun’s Collectors Society, Inc. Calhoun’s produced an 
advertising brochure concerning the Staffa stamps.’* At the top of the 


8 Productol Chemical Co. v. United States, 74 Cust. Ct. 138, C.D. 4598 (1975). 
6 Defondant’s exhibit J. 
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first inside page the brochure states, ‘See how surprisingly little it 
now costs to acquire gold.”” On the same page it describes the merchan- 
dise as ‘{a] rare series of stamps for collectors and investors * * * 
minted from pure 23 Karat Goxp.” Later in the brochure the Staffa 
merchandise is described as: 


An unusually inexpensive and guaranteed loss-free way to 
invest in the great collectibles and gold boom. 

Precious metal has always been favored as a hedge against in- 
flation. Especially when worked into items that have artistic 
value as well. A Picasso plate in sterling, for example, has double 
value. Its artistic value as a Picasso and its monetary value as 
silver. 

* * * * ok * * 


* * * (The Official-Seal Stamps] have exceptional collector’s 
value because they are extraordinarily rare stamps—minted by 
hand in high relief, not merely printed. And they have definite 
monetary value as well, because they are made of pure 23K gold 
instead of paper. [Italic in original.] 


The excerpts from the advertising brochure, which the court finds 
to be the only evidence offered pertinent to the inquiry concerning 
the essential character of the Staffa stamps, indicate to the court that 
the desirability of the merchandise is derived equally, if not principally, 
from the gold as a source of monetary value having an excellent invest- 


ment potential and as a unique and novel substrate for the design 
thereon. It cannot be said that the essential character of the merchan- 
dise is imparted from the printed matter. See Marshall Co. v. United 
States, 67 Cust. Ct. 316, C.D. 4291, 334 F. Supp. 643 (1971). In 
viewing the evidence in its entirety, the court finds that the plaintiff 
has not provided the quantum of evidence sufficient to establish that 
the essential character of the merchandise in question is the printing 
thereon. In sum, the plaintiff has failed to rebut the presumption of 
correctness that ‘‘attaches not only to the ultimate conclusion of the 
collector that the goods are properly classified in a particular category, 
but also to every subsidiary fact necessary to support that conclusion.” 
See United States v. New York Merchandise Co., 58 CCPA 53, 58, 
C.A.D. 1004, 435 F. 2d 1315 (1970). 


If] 


Plaintiff further claims in the alternative that the merchandise in 
question should be classified under item 790.55, TSUS, which provides 
in pertinent part: 


Sheets, strips, tapes, stencils, monograms, and 
other flat shapes or forms, all the foregoing 
articles (except articles provided for in itme 
790.50) which are pressure sensitive, with or 
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without protective liners, and whether or not 
WI: S. pecradivien 43 creme Ma dmeelws azo ls A Fak 


In schedule 7, part 13, subpart A, ‘pressure sensitive” is defined as: 
J I p 


Subpart A headnotes: 
* * * * * * * 


2. The term “pressure sensitive,” as used in items 790.50 and 
790.55, refers to articles which have an adhesive coating on one or 


both surfaces that will adhere to other surfaces upon the applica- 
tion of pressure only.” 


Defendant contends that the articles are not ‘flat’? within the 
meaning of subpart A. Inasmuch as Congress has not defined “‘flat’’ 
as used in 790.55, TSUS, the court again resorts to the use of standard 
lexicographic sources and other extrinsic aids. ‘‘Flat” is defined in 
Webster’s Third New International Dictionary (1966) as: 


1. Having or marked by a continuous surface that is horizontal 
or nearly so without significant curvature or inclination and with- 
out noteworthy elevations or depression * * *. [Italic supplied.] 


With respect to the above definition, the following exchange between 
defendant’s counsel and plaintiff’s witness, Blank, on cross-examina- 
tion, proves informative: 


Q. Would you have any idea approximately how high 


that image is raised?—A. My guess would be around two to 
three-thousandths of an inch. I could measure that but I don’t 
have the instruments here. 


Q. Considering the relative thinness of this stamp, would that 
be a considerable raised portion?—A. Yes. Possibly one-third of 
it, or something like that (r. 245-46). 


In the production of the Staffa stamps the lettering and design 
thereon are created by raising a part of the substrate from the remain- 
ing portion thereof. The only evidence submitted relating to the con- 
tours of the surface of the subject merchandise is the above-quoted 
testimony—approximating the raised image to comprise about one- 
third of the stamp’s total thickness. Such an elevation in the form of 
a raised design manufactured or produced upon a substrate, which in 
its original form possessed no elevations or depressions, indeed, must 
be deemed ‘‘noteworthy” when viewed in relation to the article of 
which it has become a part and is not incidental thereto. 


7 Plaintiff alleged in paragraph 14 of its complaint that the Staffa articles were pressure sensitive. De- 
fendant in paragraph 14 of its answer responded to paragraph 14 of plaintiff’s complaint with ‘‘ Denies.” 
The defendant has admitted on page 70 of its brief that the fact as to the merchandise being “ pressure sensi- 
tive” is not in dispute. Therefore, the court concludes that the “‘pressure sensitive” characteristic of the 
merchandise was never in dispute and will be taken as established. An examination of the articles in question 
(plaintiff’s exhibit 7) reveals that some of the articles have what appears to be an adhesive coating. 
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It is the opinion of the court that the surface of the Staffa stamps 
is not flat within the intendment of part 13, subpart A of schedule 7.'8 

Accordingly, the subject merchandise cannot be classified under 
item 790.55, TSUS, as sought by plaintiff’s alternative claim. 


IV 

The evidence submitted by the plaintiff in support of its last 
claimed alternative classification, item 644.52, TSUS, at best, can be 
characterized as negligible. In attempting to meet its burden of proof, 
the plaintiff relies on representative samples of the merchandise in 
question (plaintiff’s exhibit 7), and a single conclusional statement 
contained in the testimony of one of its witnesses.’® 

It is well recognized that an exhibit said to be representative of the 
merchandise in question may be a potent witness. Marshall Field & 
Co. v. United States, 45 CCPA 72, C.A.D. 676 (1958). However, to 
present an exhibit to the court without submitting accompanying 
evidence, by testimony or otherwise, indicating wherein it conforms 
to the specifications commonly recognized to describe the article 
concerning which classification is claimed, causes the exhibit to be 
of little value. 

It is acknowledged without dispute that the substrate of the Staffa 
stamps consists of thin sheets of 23 carat gold. The only testimony, 
however, which serves to relate in any manner this merchandise to 
gold leaf is found in the answer to the question of plaintiff’s counsel 
as to whether the witness would characterize the Staffa stamps as 
gold metal leaf, mounted. In answer thereto, the witness stated: 

A. Yes. They could be classified as gold metal leaf mounted, 
because that, in effect, is what they are.”° 

This testimony in its most favorable light can be deemed little 
more than a conclusion of the witness and gives no assistance to the 
court in determining whether specifications and characteristics of the 
gold substrate of the Staffa stamps fall within the meaning of gold 
leaf as contemplated by item 644.52, TSUS. As our appellate court 
has stated with respect to testimony of a similar nature in the case 
of Keer, Maurer Company v. United States, 46 CCPA 110, C.A.D. 710 


8 The ‘‘Explanatory Notes” to heading 48.05 of the ‘‘Brussels Nomenclature,” though perhaps not a 
source of legislative history for 790.55, TSUS, provides insight into the meaning of “‘flat’’ in reference to 
embossed articles: 

48.05—PAPER AND PAPERBOARD, CORRUGATED (WITH OR WITHOUT FLAT SURFACE), CREPED, CRINKLED, 
EMBOSSED OR PERFORATED, IN ROLLS OR SHEETS. 

This heading covers a variety of papers and paperboards in rolls or sheets having the common char- 
acteristic of having been worked during or after manufacture in such a way that they are no longer flat or 
of uniform surface. It includes: 

* * * * * * * 


(3) * * * Embossed papers and boards are those on which a perceptible unevenness of surface has been 
obtained * * * by pressing it with engraved or embossed metal plates. * * * [Italic supplied.] 
9 Plaintiff’s witness, Blank. 
20 R, 232. 





CUSTOMS COURT 59 


(1959) : {W]e believe this testimony to be at most mere declarations of 
an essential ultimate fact in issue, without any corroborating evidence.” 
Id. at 115. [Italic supplied.] 

In the absence of any definitive meaning of the term “gold leaf” 
contained in the tariff schedules, the court again will turn to diction- 
aries and other recognized authoritative sources in order to determine 
the congressional intent as to the meaning of that term. In Webster’s 
Third New International Dictionary (1966), “gold leaf’’ is defined as: 

A sheet of gold ordinarily varying from four to five millionths 
of an inch in thickness that is used esp. for gilding and lettering 
on glass. 

The “Summaries of Trade and Tariff Information’ (1968), schedule 
6, volume 5 at 135, describes “metal leaf’’ and, in particular, “gold 
leaf’’: 


Metal leaf is extremely thin metal usually made by beating 
thin metal sheets, first between sheets of parchment, then be- 
tween sheets of animal membrane (goldbeater’s skin) or, more 
commonly now, between sheets of thin, tough plastic. Gold leaf 
(items 644.46-.52), the thinnest metal leaf, is between three- and 
four-millionths of an inch thick. Mounted gold leaf is leaf that has 
a backing of tissue paper adhering to it for ease in handling * * *. 

The court is satisfied that the term “gold leaf” possesses a meaning 
more specific and definitive than the description—a “thin” or ‘‘very 
thin’ sheet of gold metal, as the merchandise in question is generally 
referred to throughout plaintiff’s testimony. The foregoing definitions 
indicate that to constitute an article denominated ‘gold leaf,” it must 
quality in particular with respect to a specific specification, i.e., the 
thickness thereof must be within three- to five-millionths of an inch. 

As to what thickness the Staffa stamps comprising exhibit 7 may 
be, the evidence is silent. Accordingly, this fact remains undetermined. 
A visual examination of the exhibit by the court cannot and does not 
serve as a substitute for the establishment by the evidence of the 
specific linear measurement recognized to be determinative of an 
article known as “gold leaf.’”’ Indeed, it might well be that evidence 
could have been brought before this court sufficient to establish the 
Staffa stamps should be classified as gold leaf, mounted, under the 
provisions of item 644.52, TSUS. Suffice it to say, it is the conclusion 
of the court that the plaintiff has failed to sustain its dual burden of 
proof as to this claimed alternative classification. 

For the reasons hereinbefore discussed in connection with its deter- 
mination of the successive claimed alternative classifications, it is the 
opinion of the court that the plaintiff has failed to overcome the pre- 
sumption of correctness attaching to the classification of the subject 
merchandise by the Customs officials. 

Let judgment be entered accordingly. 
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SCM CorporATION, PLAINTIFF v. UNITED STaTEs (BROTHER 
INTERNATIONAL CoRPORATION, Party-IN-INTEREST), DEFENDANT 


Court No. 77-4-00553 


Plaintiff, an American manufacturer of typewriters, contests a 
negative injury determination by International Trade Commission 
under the Antidumping Act of 1921 concerning typewriters imported 
from Japan. Plaintiff contends that the Commission erred in its in- 
terpretation of the term “injury” as it appears in the statute. 19 
U.S.C. 160(a). Plaintiff and defendant move for summary judgment. 
The court found that the International Trade Commission in its 
initial determination failed adequately to articulate the bases for its 
negative injury determination and ordered that the proceedings be 
stayed for such necessary time, not to exceed 90 days, as the ITC 
may require to supply the court with a more specific and explicit 
statement of reasons supporting its conclusions. 


REvVIEW—ScoPE 


In reviewing an ITC “no-injury” determination, the court, at a 
minimum, must determine whether the ITC determination was 
arbitrary, capricious, an abuse of discretion or otherwise not in ac- 
cordance with the law. Citizens to Preserve Overton Park, Inc. v. 
Volpe, 401 U.S. 402, 91 S.Ct. 814 (1971). Although this standard of 
review is a limited one, the court nonetheless is required to engage in 
a “searching and careful” inquiry into the facts, and the ITC’s con- 
clusions are not shielded from a “thorough, probing, in-depth re- 
view” by the court, Citizens to Preserve Overton Park, Inc. v. Volpe, 
supra, to determine whether the ITC has exercised its discretion in 
& manner consistent with legislative intent. Atchison, Topeka & 
Santa Fe Railway Co. v. Wichita Board of Trade, 412 US. 800, 93 
S.Ct. 2367 (1973); Schaffer Transportation Co. v. United States, 
355 U.S. 83, 78 S.Ct. 173 (1957). 


ADMINISTRATIVE LAw—JupicIAL REviEw—ReEcorp ror REVIEW 


To enable the court to determine whether the ITC’s discretion 
has been exercised in a manner which is neither arbitrary nor 
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capricious, the ITC’s determination must “delineate and make 
explicit the basis upon which discretionary action was taken,”’ 
Dunlop v. Bachowski, 421 U.S. 560, 95 S. Ct. 1851 (1975), so that the 


court is not compelled to guess at the rationale underlying the 
ITC’s determination. 


ADMINISTRATIVE LAW—JupiIcIAL REVIEW—SPECIFICITY OF ADMIN- 
ISTRATIVE DETERMINATION 


For purposes of judicial review, the ITC’s determination must 
“articulate a rational connection between facts found and the choice 
made,” Burlington Truck Lines v. United States, 371 U.S. 156, 83 
S. Ct. 239 (1962), so that the court can determine whether the basis 
on which the ITC exercised its discretion is consistent with the man- 
date from Congress. Schaffer Transportation Co. v. United States, 355 
US. 83, 78S. Ct. 173 (1957). 


ADMINISTRATIVE Law—Practice & PRocEDURE—STAY OF PRo- 
CEEDINGS 


When the International Trade Commission fails adequately to 
articulate the bases for its conclusions in a negative injury determi- 
nation under the, Antidumping Act of 1921, the reviewing court may 
stay proceedings to provide the ITC with an opportunity to submit 
an explicit statement of the reasons supporting its conclusions, so 
that the court may properly carry out its duty of judicial review. 
United States v. Bianchi & Co., 373 U.S. 709, 83 S. Ct.1409 (1963). 


(Dated March 7, 1980) 


Frederick L. Ikenson for the pla ntiff. 

Alice Daniel, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch (Sheila N. Ziff on the brief), for the defendant. 

Tanaka, Walders & Ritger (H. William Tanaka, Lawrence R. Walders and 
Wesley K. Caine on the briefs) for the party-in-interest. 


Re, Chief Judge: In this American manufacturer’s action, plaintiff, 
a domestic manufacturer of typewriters, seeks to review the negative 
injury determination of the International Trade Commission in ‘‘Port- 
able Electric Typewriters From Japan,’ investigation No. AA 1921- 
145 under the Antidumping Act of 1921, as amended (19 U.S.C. 160, 
et seq. (1970)), ITC Pub. 732, 40 F.R. 27079 (1975). 

In brief, under the Antidumping Act of 1921, a special dumping 
duty may be assessed upon imported merchandise that is being sold 
in the United States at less than its fair value. As stated in a prior 
opinion of the court in this case, an American manufacturer may file 
a petition with the Secretary of the Treasury to protest actual or 
threatened injury to an industry or the establishment of an industry. 
The Secretary has the duty to determine whether that class or kind 
of imported merchandise is being sold, or is likely to be sold in the 
United States or elsewhere, at less than fair value. 

If the Secretary issues an affirmative finding of sales at less than 
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fair value, the matter is referred to the International Trade Com- 
mission. The Commission must then determine whether an industry 
in the United States is being or is likely to be injured, or is prevented 
from being established, by reason of the less-than-fair-value sales. If 
the Commission makes an affirmative finding of injury or likelihood 
of an injury, the Secretary of the Treasury must publish in the Federal 
Register notice of his determination as well as the findings of the 
Commission. Under the Antidumping Act these administrative deci- 
sions comprise the “dumping findings.’”’ As a consequence of the 
findings of “dumping,” the imported merchandise is assessed with an 
additional ‘special dumping duty.” 

In this action, after receipt of the plaintiff’s petition, the Secretary 
of the Treasury initiated an investigation which resulted in the pub- 
lication of a determination that sales of portable electric typewriters 
from Japan were being or were likely to be sold at less than fair value. 
Thereupon, the International Trade Commission conducted its inves- 
tigation and rendered a negative determination, i.e., that an industry 
in the United States is not being or likely to be injured, or prevented 
from being established, by reason of the less-than-fair-value sales. 
In summary, the Commission reached a negative injury determina- 
tion, and therefore no dumping findings were published. See SCM 
Corporation v. United States (Brother International Corporation, Party- 
in-Interest), 435 F. Supp. 1224, 1225-1226, 79 Cust. Ct. 163 (1977). 

This case has a long history. See SCM Corporation v. United States 
International Trade Commission et al., 404 F. Supp. 124 (D.D.C. 1975); 
Same, 549 F. 2d 812 (D.C. Cir. 1977) (reversing the dismissal by the 
district court, and remanding with instruction to retain jurisdiction 
until SCM brought action in the U.S. Customs Court to enable the 
Customs Court to determine whether it had jurisdiction to review a 
negative injury determination of the ITC in an American manufac- 
turer’s action under section 516 of the Tariff Act of 1930, as amended) ; 
SCM Corporation v. United States (Brother International Corporation, 
Party-in-Interest), 435 F. Supp. 1224, 79 Cust. Ct. 163 (1977) (motion 
for a three-judge panel denied); Same, 450 F. Supp. 1178, 80 Cust. 
Ct. 226 (1978) (upheld jurisdiction in the U.S. Customs Court) ; 
Same, 81 Cust. Ct. 159, C.R.D. 78-13 (1978) (motion for discovery) ; 
Same, 473 F. Supp. 791, 82 Cust. Ct. 351 (1979) (claim of executive 
privilege). 

What is sought to be reviewed by the present cross-motions for 
summary judgment by plaintiff and defendant, respectively, is the 
negative injury determination made by the International Trade Com- 
mission. Specifically, plaintiff contends that the ITC erred in its 
interpretation of the term “injury,” as it appears in the Antidumping 
Act of 1921 (19 U.S.C. 160(a)). 
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This is not the first case in this court which presents questions as 
to the scope and standard of judicial review of administrative deter- 
minations during dumping proceedings. This case, however, in addi- 
tion to the scope and standard of review to be applied to an ITC 
negative injury determination, raises the question of the degree of 
specificity required by that determination in order that it may be 
properly reviewed by the court. 

The scope or standard of judicial review of administrative action is 
often set forth in the applicable statute. No provision, however, is 
made in the case of judicial review of an ITC injury determination in a 
dumping proceeding. Although the Trade Agreements Act of 1979 
provides that the Commission’s final determinations, such as the one 
now before this court, are subject to judicial review under a ‘‘sub- 
stantial evidence” test, the present action was commenced prior to the 
enactment of that provision. 

Nevertheless, in a series of decisions, the Court of Customs and 
Patent Appeals has established that the scope of review applicable 
to the determinations of the U.S. Tariff Commission,' the predecessor 
of the ITC, is limited to whether the Commission acted within its 
delegated authority, correctly interpreted the statute, and correctly 
applied the law. Kleberg v. United States, 21 CCPA 110, T.D. 46446 
(1933) ; City Lumber Co. v. United States, 311 F. Supp. 340, 64 Cust. 
Ct. 826 (1970), aff'd, 457 F. 2d 991, 59 CCPA 89 (1972); Imbert 
Imports v. United States, 475 F. 2d 1189, 60 CCPA 123 (1973). See 
also recent discussion by Judge Newman in Armstrong Bros. Tool 
Co. et al. v. United States, etc., 84 Cust. Ct.—, C.D. 4838 (1980), 
appeal pending. In the case at bar, the fundamental question presented 
is whether the ITC correctly interpreted and applied the Anti- 
dumping Act of 1921 in making its negative injury determination. 

In defining the proper role of judicial review of administrative 
action involving the exercise of discretion, the Supreme Court has 
stated that: 


In all cases agency action must be set aside if the action was 
“arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law” or if the action failed to meet statutory, 
procedural, or constitutional requirements. Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-414, 91 S. Ct. 814 
(1971). 


In Overton Park, the question presented was whether the action of 
the Secretary of Transportation, pertaining to the construction of an 
interstate highway through a public park in Tennessee, was invalid 
without formal findings. The lower courts held, and the Supreme 


1 Renamed the U.S. International Trade Commission by section 171(a) of the Trade Act of 1974 
(19 U.S.C. 2231(a)) (1979). 
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Court agreed, that, under the governing statute, the agency deter- 
mination did not require formal findings; and, that the only hearing 
required was ‘nonadjudicatory, quasi-legislative” in nature. Never- 
theless, the Supreme Court held that, even under the arbitrary and 
capricious standard of review, the reviewing court is required ‘“‘to 
engage in substantial inquiry.’”’ The review function was explained as 
follows: 


Certainly, the Secretary’s decision is entitled to a presumption 
of regularity. [Citations.] But that presumption is not to shield 
his action from thorough, probing, in-depth review. * * * 

Scrutiny of the facts does not end, however, with the determi- 
nation that the Secretary has acted within the scope of his 
statutory authority. * * * To make this finding [that the deter- 
mination was not arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law] the court must consider 
whether the decision was based on a consideration of the relevant 
factors and whether there has been a clear error of judgment. * * * 
Although this inquiry into the facts is to be searching and careful, 
the ultimate standard of review is a narrow one. The Court is 
not empowered to substitute its judgment for that of the agency. 
[Italic added.] 401 U.S. at 415-416. 


When the administrative determination is not based upon a record, 
courts have limited the scope of their inquiry to the administering 
authority’s statement of the reasons for its determination. See cases 
cited in Suwannee Steamship Co. v. United States, 435 F. Supp. 389, 


392-393, 79 Cust. Ct. 19 (1977). Thus, in Dunlop v. Bachowski, 421 
U.S. 560, 95 S. Ct. 1851 (1975), the Supreme Court required the 
agency (the Secretary of Labor) to provide a statement of reasons, 
and the essential facts upon which the decision was based, even 
though neither the statute nor its legislative history said anything 
about either findings or reasons. 

The Court reasoned that since a reviewing court was not authorized 
to substitute its judgment for that of the agency, the agency must 
indicate explicitly the basis upon which the discretionary action was 
taken. This will enable the court to determine, with a degree of cer- 
tainty, whether or not the discretionary action taken by the agency 
was exercised in a manner that was neither arbitrary nor capricious. 
See Dunlop v. Bachowski, 421 U.S. at 571-572, citing De Vito v. Shultz, 
300 F. Supp. 381, 383 (D.D.C. 1969). 

Accordingly, however narrow the standard of judicial review, the 
Commission’s determination is not shielded from a “thorough, prob- 
ing, in-depth review.” Furthermore, the court is required to engage 
in a “searching and careful” inquiry into the facts. 

To perform the function of meaningful judicial review, the court 
requires the assistance and collaboration of the administrative agency. 
The cooperative effort of agency and court, and the necessity for 
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“principled decisionmaking,” was stated as follows by Chief Judge 
Bazelon in Environmental Defense Fund Inc. v. Ruckelshaus, 439 F. 
2d 584 (D.C. Cir. 1971): 

We stand on the threshold of a new era in the history of long 
and fruitful collaboration of administrative agencies and review- 
ing courts. * * * 

Judicial review must operate to ensure that the administrative 
process itself will confine and control the exercise of discretion. 
Courts should require administrative officers to articulate the 
standards and principles that govern their discretionary decisions 
in as much detail as possible. * * * When administrators provide 
a framework for principle decisionmaking, the result will be to 
diminish the importance of judicial review by enhansing the 
integrity of the administrative process, and to improve the quality 
of judicial review in those cases where judicial review is sought. 
439 F. 2d at 597-598. 

Judge Leventhal, writing for the same court, has referred to the 
“salutary principle of judicial restraint’? combined with “an awareness 
that agencies and courts together constitute a ‘partnership’ in further- 
ance of the public interest.” Greater Boston Television Corp. v. FCC, 
444 F. 2d 841, 851 (D.C. Cir. 1970), cert. den., 403 U.S. 923 (1971). 

He noted that although a court may defer to administrative expertise, 
it must nevertheless undertake a study of the record ‘‘to satisfy itself 
that the agency has exercised a reasoned discretion, with reasons that 


do not deviate from or ignore the ascertainable legislative intent.” 
444 F. 2d at 850. 

The following statements from the Greater Boston Television Corp. 
case are particularly applicable here: 


The function of the court is to assure that the agency has given 
reasoned consideration to all the material facts and issues. This 
calls for insistance that the agency articulate with reasonable 
clarity its reasons for decision, and identify the significance of the 
crucial facts, a course that tends to assure that the agency’s 
policies effectuate general standards, applied without unreason- 
able discrimination. 444 F. 2d at 851. 

In the case of administrative action based upon a record, courts 
have engaged in close scrutiny of that record, especially with reference 
to technical and specialized matters, in order to review the adminis- 
trative action in issue. Ethyl Corporation v. Environmental Protection 
Agency, 541 F. 2d 1 (D.C. Cir. 1976), cert. den., 426 U.S. 941 (1976). 
In an extensive discussion pertaining to the proper application of the 
“arbitrary and capricious” standard of review, in the Ethyl Corporation 
case the Court of Appeals for the District of Columbia stated: 

This standard of review is a highly deferential one. It presumes 
agency action to be valid. Citizens to Preserve Overton Park v. 
Volpe, 401 U.S. 402, 415, 91 S. Ct. 814, 823 [Citations.] More- 
over, it forbids the Court’s substituting its judgment for 
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that of the agency, Citizens to Preserve Overton Park v. Volpe, 
[supra,] * * *, and requires affirmance if a rational basis exists 
for the agency’s decision. (Citations.] 


This is not to say, however, that we must rubberstamp the 
agency decision as correct. To do so would render the appellate 
process a superfluous (although time consuming) ritual. 


The court continued: 


There is no inconsistency between the deferential standard of 
review and the requirement that the reviewing court involve 
itself in even the most complex evidentiary matters; rather, the 
two indicia of arbitrary and capricious review stand in careful 
balance. The close scrutiny of the evidence is intended to educate 
the court. * * * The enforced education into the intricacies of 
the problem before the agency is not designed to enable the court 
to become a superagency that can supplant the agency’s expert 
decisionmaker. To the contrary, the court must give due 
deference to the agency’s ability to rely on its own developed 
expertise. Market Street Railway v. Railroad Commission, 324 
U.S. 548, 559-561, 65 S. Ct. 770, 776-777 * * *. 541 F. 2d at 
34-36. 

Concurring in the Ethyl Corp. case, Judge Leventhal, in an analysis 
of the role of a court in reviewing a challenge of technical administra- 
tive determinations, wrote: 


The aim of the judges is not to exercise expertise or decide 
technical questions, but simply to gain sufficient background 
orientation. * * * When called upon to make de novo decisions, 
individual judges have had to acquire the learning pertinent to 
complex technical questions in such fields as economics, science, 
technology and psychology. Our role is not as demanding when 
we are engaged in review of agency decisions, where we exercise 
restraint, and affirm even if we would have decided otherwise so 
long as the agency’s decisionmaking 1s not irrational or 
discriminatory. 

The substantive review of administrative action is modest, 
but it cannot be carried out in a vacuum of understanding. Better 
no judicial review at all than a charade that gives the imprimatur 
without the substance of judicial confirmation that the agency 
is not acting unreasonably. (Italic added.) 541 F. 2d at 69. 


It is obvious that a reviewing court cannot perform its function 
if the administrative agency, here the ITC, has not properly dis- 
charged its responsibility which “flows naturally from the functional 
relationship existing between reviewing court and administrative 
agency.”’ Public Media Center v. FCC, 587 F. 2d 1322 (D.C. Cir. 
1978). Judge Tamm, quoting from American Smelting & Refining Co. 
v. PPC, 494 F. 2d 925, 945, cert. den., 419 U.S. 882, emphasized that 
“the failure of an administrative agency to articulate the reasons for a 
particular decision makes meaningful review of that decision 
impossible.” He added that a “reviewing court must be presented with 
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the rationale underlying the importance of factual distinctions as well 
as the factual distinctions themselves.” 587 F. 2d at 1331-1332. 

These principles of judicial review of administrative determinations, 
as developed by case law, are especially pertinent to determinations 
made by the ITC. 

In the 1958 amendments to the Antidumping Act, Congress di- 
rected the Commission, then the Tariff Commission, to publish its 
injury determination, “with a statement of the reasons therefor, 
whether such determination is in the affirmative or in the negative.” 
Public Law 85-630, section 1(3), 72 Stat. 583 (1958) (19 U.S.C. 160(c)). 

The congressional intent, for including the requirement of a state- 
ment of reasons in a Commission determination, is explained in the 
legislative history of the 1958 amendments to the Antidumping Act: 

Provision is also made for published notice of decisions, whether 
affirmative or negative with reasons therefor. The Treasury Depart- 
ment will be required to publish such reports on its determina- 
tions with respect to sales at less than fair value and the Tariff 
Commission will be required to publish such reports on its deter- 
minations with respect to injury. In the past there has been no 
established practice on this point, except that U.S. Tariff Commission 
decisions have been published, sometimes with, sometimes without 
reasons. Mandatory publication wili enable all concerned to know 
what are the developments in connection with the Antidumping 
Act, and what types of cases are being found within or without 


the scope of its application. [Italic added. ] S.R. 85-1619, U.S. 
Code Cong. & Ad. News, 1958, vol. 2, p. 3501. 

The Trade Act of 1974, which substantially revised the antidump- 

ing law, embodies a dual statutory command for the International 


Trade Commission. Thus, section 201(d) of the Antidumping Act of 
1921 provides: 


(2) The Secretary, upon determining whether foreign mer- 
chandise is being, or is likely to be, sold in the United States at 
less than its fair value, and the Commission, upon making its 
determination under subsection (a) of this section, shall publish in 
the Federal Register such determination, whether affirmative or 
negative, together with a complete statement of findings and con- 
clusions, and the reasons or bases therefor, on all the material issues 
of fact or law presented (consistent with confidential treatment 
granted by the Secretary or the Commission, as the case may be, 
in the course of making its determination). [Italic added.] Public 
Law 93-618, section 321(a)(2), 88 Stat. 2041, 2043 (1974) (19 
U.S.C. 160(d) (2)). 

The statute explicitly directs the Commission to include in its 
determination a complete statement of findings and conclusions, and 
the reasons or bases for those findings and conclusions. 

The language used in this two-fold statutory command is patterned 
after the Administrative Procedure Act, 5 U.S.C. 557(c), which 
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requires that certaii. administrative decisions include a statement of 
“findings and conclusions, and the reasons or bases therefor.’”’ To this 
APA language, Congress, in the Trade Act of 1974, added the word 
“complete” to make clear its intention concerning ITC determinations. 

In the legislative history of the Trade Act of 1974, the Senate Finance 
Committee indicated the intended purpose of the additional statutory 
requirement for a “complete” statement of findings and conclusions: 


Complete statement of determinations.—Section 201(c) (2) of the 
act, as amended by the House bill, would require the Secretary, 
upon making his LTFV sales determination, and the Commission, 
upon making its injury determination under the act, to publish 
such determinations in the Federal Register and include a state- 
ment of findings and conclusions, and the reasons or bases there- 
of, on all material issues of fact or law presented. The committee 
amended this provision (section 201 (d} (2) of the act under the 
committee bill) to require that the statement published be a com- 
plete statement, and to permit procedures consistent with confi- 
dential treatment granted by the Secretary or the Commission. 
In adding the word “‘complete’’ to the bill, the committee is making 
clear its intent that sufficient information be provided in the case of 
each determination to enable all interested parties to be aware of the 
reasons for, and details of, such determinations and to effectively 
protect their rights in proceedings before the Department of the 
Treasury and the Commission, as well as in the courts. [Italic 
added.] S.R. 93-1298 at 171, U.S. Code Cong. & Ad. News, 1974, 
vol. 4, p. 7186. 


Elsewhere in its report, the Finance Committee again expressly in- 
dicated its expectations concerning the required clarity of these 
determinations: 


The committee believes strongly that Commission determina- 
tions under this and other statutes, ought to be clear, well docu- 
mented, and, nearly as possible, decisive. S.R. 93-1298 at 121. 


Although this action was commenced prior to the enactment of the 
Trade Agreements Act of 1979, its legislative history, nevertheless, 
indicates a continuing congressional intention to require ITC deter- 
minations to be sufficiently specific to enable the courts to determine 
whether the facts support the findings. 

In considering the proposed Trade Agreements Act of 1979, the 
House Committee on Ways and Means reviewed the affirmative and 
negative decisions of the ITC over the past five years. The committee 
concluded that the decisions, on the whole, have been consistent with 
a “material injury” test, and expressed its intention to have that 
standard continue. Significantly, the committee noted: 


However, this statement does not indicate approval of all the 
affirmative or negative decisions of the ITC with respect to the 
issue of injury, as gudgments as to whether the facts in a particular 
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case actually support a finding of injury are for the ITC and the 
courts to determine. [Italic added.] H.R. 96-317 at 46 (1979). 


The committee also expressed its expectations on the specificity 
required of determinations made by the ITC: 


It is expected that in its investigation the ITC will continue to 
focus on the conditions of trade and dev elopment within the 
industry concerned. For one industry, an apparently small 
volume of imports may have a significant impact on the market; 
for another the same volume might not be significant. Similarly, 
for one type of product, price may be the key factor in deter- 
mining the amount of sales elasticity, and a small price differen- 
tial resulting from the amount of the subsidy or the margin of 
dumping can be decisive; in others the size of the margin may be 
of lesser significance. For this reason the committee intends that the 
ITC determination, as well as any dissenting or separate views of 
the individual commissioners, be specific in his statement of findings 
of fact and conclusions of law. [Italic added.] Ibid. 

Whenever reasons are required of administrators for their decisions, 
the Supreme Court has indicated the purpose for the articulation of 
reasons, and the degree of specificity required in the statement of 
reasons. 

In Atchison, Topeka & Santa Fe Railway Co. v. Wichita Board of 
Trade, 412 U.S. 800, 93 S. Ct. 2367 (1973), the Supreme Court re- 
affirmed the rule of the Chenery cases, SEC v. Chenery Corp., 318 U.S. 
80, 63 S. Ct. 454 (1943); 332 U.S. 194, 67 S. Ct. 1575 (1947), and 
stated: 

[T]his Court has relied on the “simple but fundamental rule of 
administrative law,” SEC v. Chenery Corp., 332 U.S. 194, 196 
(1947), that the agency must set forth clearly the grounds on 
which it acted. For “{wle must know what a decision means 
before the duty becomes ours to say whether it is right or wrong. 
United States v. Chicago, M., St. P. & P.R. Co., "294 US. 499, 
511 (1935). See also Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 
197 (1941); SEC v. Chenery Corp., 318 U.S. 80, 94 (1943). And 
we must rely on the rationale adopted by the agency if we are to 
guarantee the integrity of the administrative process. Jd., at 88. 
412 US. at 807. 

Significantly, in Atchison the Supreme Court recognized that even 
where the Court’s review is limited (as in Interstate Commerce Com- 
mission rate cases), the Court, nevertheless, ‘‘must be able to discern 
in the Commission’s actions the policy it is now pursuing, so that it 
may complete the task of judicial review—in this regard, to deter- 
mine whether the Commission’s policies are consistent with its man- 
date from Congress.’’ 412 U.S. at 805-806. 

Schaffer Transportation Co. v. United States, 355 U.S. 83, 78 S. Ct. 
173 (1957), teaches that even when Congress has given wide authority 
to a Commission, it is the duty of a reviewing court to insure that the 
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Commission’s actions are harmonious with the national policy ex- 
pressed in the enabling act. In the language of the Supreme Court: 


To see whether those policies have been implemented we look to 
the Commission’s own summary of the evidence, and particularly 
to the findings, formal or otherwise, which the Commission 
has made. Just as we would overstep our duty by undertaking 
to evaluate the evidence according to our own notions of the 
public interest, we would shirk our duty were we summarily 
to approve the Commission’s evaluation ‘of the record without 
determining that the agency’s evaluation had been made in 
accordance with the mandate of Congress. 355 U.S. at 88. 


Although Mr. Justice Frankfurter dissented in Schaffer, and stated 
that Congress gave the Commission the widest area for exercising its 
experience and left very little room for judicial review, he neverthe- 
less expressed the view that the majority cpiaion: 


* * * may serve a useful purpose if it will lead the Interstate 
Commerce Commission, despite its enormous volume of business, 
to a more detailed and illuminating formulation of the reasons for the 
judgment that it reaches even in that class of cases where Congress 
has relied on the Commission’s discretion in enforcing the most 
broadly expressed congressional policy. Since the orders in such 
cases also fall under judicial scrutiny, it is desirable to insist upon 
precision in the findings and the reasons for the Commission’s 
action. [Italic added.] 355 U.S. at 95. 

More recently, the Supreme Court in Bowman Transportation, Ine. 
v. Arkansas-Best Freight System, 419 U.S. 281, 286, 95S. Ct. 438 (1974) 
referred to its decision in the second Chenery case (332 U.S. 194 (1947)) 
and said that it would ‘uphold a decision of less than ideal clarity if 
the agency’s path may reasonably be discerned.” In Burlington Truck 
Lines v. United States, 371 U.S. 156, 168, 83 S. Ct. 239 (1962), the 
Supreme Court, however, indicated that it would not uphold a de- 
cision if the agency did not ‘“‘articulate any rational connection be- 
tween the facts found and the choice made.” 

In Burlington, Mr. Justice White, in reviewing an order of the Inter- 
state Commerce Commission, observed that: 


There are no findings and no analysis here to justify the choice 

made, no indication of the basis on’ which the Commission exer- 
cised its expert discretion. * * * Expert discretion is the life- 
blood of the administrative process, but “unless we make the 
requirements for administrative action strict and demanding, 
expertise, the strength of modern government, can become a 
monster which rules with no practical limits on its discretion.’ 
New York v. United States, 342 U.S. 882, 884 (dissenting opinion). 
[Italic in original.] 371 U. S. at 167. 


The rationale for requiring an agency to articulate its reasons has 
been expressed by the U.S. Court of Appeals for the District of Colum- 
bia. Distinguishing between findings and reasons, the court, in Citizens 
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Association of Georgetown, Inc. v. Zoning Commission of the District of 
Columbia, 477 F. 2d 402 (D.C. Cir. 1973), stated: 


Reasons differ from findings in that reasons relate to law, 
policy, and discretion rather than to facts and even where findings 


are not required, a disclosure of an agency’s reasons is often 
desirable. 477 F. 2d at 409. 


More recently, that court, in Matlovich v. Secretary of the Air Force, 
591 F. 2d 852, 857 (D.C. 1978), highlighted “the need for the court, 
and the complaining party, to be given some helpful insight into the 
agency’s reasoning.” 

In cases in which an administrative agency’s determination must 
include the agency’s “findings,” the courts distinguish between basic 
findings and ultimate findings. 

The Supreme Court has stated that, ‘“[t]he ultimate finding is a 
conclusion of law or at least a determination of a mixed question of 
law and fact.” Helvering v. Tex-Penn Oil Co., 300 U.S. 481, 491, 57 
S. Ct. 569 (1937). 

It is not sufficient if an administrative decision states only ultimate 
findings. The decision must include ‘“‘the evidential, rather than the 
ultimate facts; that is to say, the primary facts from which, through 
a process of reasoning and inference, the ultimate facts may be 
determined.” Meeker v. Lehigh Valley R. Co., 236 U.S. 412, 427, 
35S. Ct. 328 (1915). An ultimate finding in the statutory language is 
not enough in the absence of a basic finding to support it. United 
States v. Pierce Auto Lines, 327 U.S. 515, 533, 66 S. Ct. 687 (1946). 

Basic findings, those which support the ultimate findings, must be 


more detailed than the ultimate findings. In the words of the Supreme 
Court: 


We have repeatedly emphasized the need for clarity and 
completeness in the basic or essential findings on which adminis- 
trative orders rest. [Citations.] Colorado-Wyoming Gas Co. v. FPC, 
324 U.S. 626, 634, 65 S. Ct. 850 (1945). See also Morgan v. United 
States, 298 U.S. 468, 480, 56 S. Ct. 906 (1936). 


In his treatise on Administrative Law, vol. 2, section 16.06, Pro- 
fessor Davis explains: 


An ultimate fact is usually expressed in the language of a 
statutory standard. Examples: The rate is reasonable; the appli- 
cant is fit, willing and able to provide the service; the action is 
in the public interest; the respondent has refused to bargain col- 
lectively; the injury occurred in the course of employment. * * * 

The basic findings are those on which the ultimate finding 
rests; the basic findings are more detailed than the ultimate find- 
ing but less detailed than a summary of the evidence. 


The distinction between basic or underlying facts, and ultimate 
facts, was described in Saginaw Broadcasting Co. v. FCC, 96 F. 2d 
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554 (D.C. Cir. 1938), cert. den., 305 U.S. 613 (1938). In Saginaw, the 
Court of Appeals for the District of Columbia Circuit stated: 

In discussing the necessary content of findings of fact, it will 
be helpful to spell out the process which a commission properly 
follows in reaching a decision. The process necessarily includes at 
least four parts: (1) Evidence must be taken and weighed, both 
as to its accuracy and credibility; (2) from attentive considera- 
tion of this evidence a determination of facts of a basic or under- 
lying nature must be reached; (3) from these basic facts the 
ultimate facts, usually in the language of the statute, are to be 
inferred, or not, as the case may be; (4) from this finding the 
decision will follow by the application of the statutory criterion. 
96 F. 2d at 559. 

These authorities, together with the specific statutory directions 
pertaining to ITC determinations, establish the criteria against which 
the ITC’s no-injury determination may be tested in determining 
whether the agency decision is adequate to enable this court to per- 
form its review function. 

In this case, the ITC’s determination was based upon information 
it gathered upon its own initiative, as well as upon a hearing in which 
the parties appeared with counsel. At the hearing, evidence was taken, 
testimony was given under oath, the parties had the opportunity to 
cross-examine witnesses,” and a full transcript of the proceedings was 
made. Consequently, the ITC determination was at least partially 
made upon the basis of a record. Clearly, under the pertinent authori- 
ties, the court may scrutinize the record closely in order to perform 
its function of judicial review. See, e.g., Ethyl Corporation v. Environ- 
mental Protection Agency, supra. 

The ITC, by a vote of 3 to 2, with one commissioner abstaining, 
determined that an industry in the United States is not being injured 
or is not likely to be injured by reason of the importation and sale at 
less than fair value of portable electric typewriters from Japan. 

In support of its no-injury conclusion, the majority, in its ‘‘State- 
ment of Reasons,” addressed two issues relevant here: 

1. What is the “industry” most likely to be affected by the imported 
electric typewriters? 

2. Is import penetration of a market alone a basis for finding 
‘Gnjury”? 

The legislative history of the Trade Act of 1974 is set out in “USS. 
Code Congressional and Administrative News,” 1974, vol. 4, pp. 7186 
et seq., and includes S.R. 93-1298 of the Senate Finance Committee. 


2In Pasco Terminals, Inc. v. United States, 477 F. Supp. 201, 83 Cust. Ct.—(1979), appeal pending, Judge 
Maletz emphasized the fact-finding nature of ITC proceedings in order to support his determination that the 
parties had no right to confrontation and to cross-examination. Id. at 213, 216. In the present case, in which 
the parties to the ITC proceedings were accorded opportunity to confront adverse witnesses and cross- 
examine them, the record that was produced is properly before the court. 
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In discussing the concepts of “injury” and “industry,” the Finance 
Committee explained: 


Certain concepts and terms associated with Antidumping Act 
ractices.—The committee received proposals to include statutory 
anguage regarding certain concepts and terms, such as ‘‘technical 

dumping,” industry, injury, causation linkages, and reconsidera- 
tion of agency determinations and findings, embodied in the 
Antidumping Act. These proposals were not accepted for the 
reason that the committee believes the matters involved are 
adequately treated under existing practices and are best left to 
individual case determinations without additional statutory 
guidelines. * * * 

Conceptually, the Antidumping Act is not directed toward 
forcing foreign suppliers to sell in the U.S. market at the same 
prices that they sell at in their home markets. Rather, the Act is 
primarily concerned with the situation in which the margin of 
dumping contributes to underselling the U.S. product in the 
domestic market, resulting in injury or likelihood of injury to a 
domestic industry. Such injgury may be manifested by such indicators 
as suppression or depression of prices, loss of customers, and 
penetration of the U.S. market. When clear indication of injury, or 
likelihood of injury, exists there would be reason for making an 
affirmative determination. The Antidumping Act is designed to 
discourage and prevent foreign suppliers from using unfair price 
discrimination practices to the detriment of a United States 
industry. * * * [Italic added.] 

The Antidumping Act refers to “an industry in the United 
States.’ There are no qualifications as to the kind of industry 
or the number of industries that might be adversely affected by 
the less-than-fair-value imports under consideration. Although 
the Commission’s investigations have usually been concerned 
with an industry consisting of the domestic-producer facilities 
engaged in the production of comparable articles (i.e., articles 
like the imported articles), a number of investigations have been 
concerned with the domestic facilities engaged in the production 
of articles which, although unlike the imports, are nevertheless 
competitive therewith in domestic markets. In any case, the 
industry is a national industry involving all domestic facilities 
engaged in the production of the domestic articles involved. 
S.R. 93-1298 at pp. 178-180. 


The majority did not specifically refer to, or rely upon, the “indica- 
tors” of injury mentioned in the Finance Committee report. Neverthe- 
less, it discussed “import penetration of the U.S. market,” and 
“acknowledged” that the imports of portable electric typewriters 
from Japan, sold at less than fair value, obtained a “significant share 
of the U.S. market for portable typewriters.” 

The majority, in addressing the issue of market penetration, con- 
sidered the relevant market to be the market “for portable type- 
writers,” apparently encompassing all portable typewriters including 
both electric and manual. Since SCM was the sole domestic producer of 
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portable typewriters, both electric and manual, it was perforce the 
sole domestic supplier of the U.S. market for portable typewriters. 

As a factor to be considered in determining injury to an industry, 
the issue pertaining to import penetration of a market is of obvious 
significance. Together with suppression or depression of prices and 
loss of customers, market penetration is one of the three ‘‘indicators”’ 
of injury specifically mentioned in the Senate Finance Committee 
report previously quoted. 

What is not clear to the court is whether all three indicators, any 
one of them, or any combination of more than one, must be found 
before there is adequate reason for making an affirmative injury 
determination. 

Notwithstanding the “acknowledged” fact that the less than fair 
value imports obtain a “significant share’’ of the U.S. market, the 
majority concluded that “imports penetration alone is not an ade- 
quate basis for determining injury.” 

There is nothing stated in the majority’s “Statement of Reasons” 
to explain that conclusion. The statement that ‘imports penetration 
alone” is not an adequate basis for an injury determination may or 
may not be consistent with legislative intent. Absent a clear articula- 
tion of the reasons which led to that conclusion, the court cannot de- 
termine whether the ITC has exercised its discretion in a manner 
which neither deviates from nor does violence to the manifest legisla- 
tive intent.’ 

The majority, in response to the ‘‘what is the industry” issue, 
considered two alternatives: Either facilities devoted to the production 
of only portable electric typewriters; or, facilities devoted to the pro- 
duction of all portable typewriters, both electric and manual. In either 
instance, the ‘industry’ consisted of the facilities of SCM Corpora- 
tion, the sole U.S. producer of portable electric and portable manual 
typewriters. On this issue the majority concluded: 


Our determination in this case would be the same irrespective 
of whether we considered the U.S. industry to consist of the 
facilities used in the production of all portable typewriters or 
only portable electric typewriters. 40 F.R. 27080 (1975). 


3 At a symposium on the Tokyo Round of Multilateral Trade Negotiations (MTN), it was observed that 
the role of lawyers is to insure that “administrative procedures fully reveal the facts and reasoning upon 
which official governmental decisions are based, and that judicial review is rigorous and meaningful.” 
Herzstein, ‘‘The Role of Law and Lawyers Under the New Multilateral Trade Agreement,” in 9 Georgia 
Journal of International and Comparative Law 177, 205 (1979). In commenting upon the procedural changes 
made in antidumping proceedings by the Trade Act of 1974, special reference was made to the “more detailed 
determinations” required under that Act. See address by Deputy Assistant Secretary Suchman, Mar. 11, 
1975, before the International Trade Committee of the Federal Bar Association, Washington, D.C., on 
“The U.S. Antidumping Law: After the Trade Reform Act,’’ in ‘Annual Report of the Secretary of the 
Treasury on the State of the Finances for the Fiscal Year Ended June 30, 1975,’’ at 358. 
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SCM contends that the ITC erred in failing to consider a third 
alternative industry, facilities devoted to the production of only 
portable manual typewriters, as a separate industry. 

As it appears, there were three alternative industries which could 
have been considered by the ITC: All portable typewriters, both elec- 
tric and manual; only portable electric typewriters; or only portable 
manual typewriters. In reaching its conclusion as to what was the 
affected “industry,” the majority considered the first two alternatives, 
but not the third. 

The majority in its “Statement of Reasons’ sets forth neither 
findings nor reasons to explain why it limited its choice of “industry” 
to only two of the three alternatives, and why it excluded from its 
consideration the portable manual typewriter “industry.”’ Hence, the 
court is not able to determine whether or not the ITC exercised a 
reasoned discretion consistent with the ascertainable legislative in- 
tent pertaining to an affected “industry” within the meaning of the 
Antidumping Act. 

Government counsel, in its brief, attempts to supply the reasons 
missing from the ITC determination by arguing that, due to SCM’s 
dominant position in the domestic portable typewriter industry, it 
could shift production from portable electric to portable manual type- 
writers in response to market alterations. Therefore, it submits that 
the ITC’s determination, that all portable typewriter production is an 
industry, was appropriate. 

The obvious answer to government counsel’s argument is that it is, 
at best, a ‘post hoc rationalization” by counsel which is unacceptable, 
and cannot be used as a substitute for the ITC’s absent or missing 
reasoning. The Supreme Court has repeatedly refused to accept the 
arguments of an agency’s counsel in appraising the validity of the 
agency’s decisions. 

For the courts to substitute their or counsel’s discretion for 
that of the Commission is incompatible with the orderly function- 
ing of the process of judicial review. This is not to deprecate, but 
to vindicate * * * the administrative process, for the purpose of 
the rule is to avoid ‘‘propel[ling] the court into the domain which 
Congress has set aside exclusively for the administrative agency.” 
332 US., at 196. [Securities Commission v. Chenery Corp.] Burling- 


ton Truck Lines, Inc. v. United States, 371 U.S. 156, 169, 83 
S. Ct. 239 (1962). 


As stated in Investment Company Institute v. Camp, Comptroller of 
the Currency, 401 U.S. 617, 628, 91 S. Ct. 1091 (1971): 
Congress has delegated to the administrative official and not 


to appellate counsel the responsibility for elaborating and enforc- 
ing statutory commands. 
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In passing upon an ITC final determination, this court cannot, and 
should not, attempt to act as a “superagency” adjudicating de novo 
the controversy which Congress has assigned to the ITC for deter- 
mination. The court, however, can and should equire the ITC to 
perform its assigned responsibility as directed by the applicable 
statutory provisions. 

Congress has not only directed the ITC to state its determinations 
but has also required the agency to explain those determinations. 
The statutory requirements of ‘‘a statement of reasons,” imposed by 
the 1958 amendments to the Antidumping Act, and the ‘complete 
statement of findings and conclusions” imposed by the Trade Act of 
1974, are clearly consistent with applicable decisional law. For the 
ITC these requirements are specifically mandated by the pertinent 
statutory provisions. 

The ITC determination in this case nominally includes the ma- 
jority’s “Statement of Reasons.” In substance, however, the state- 
ments are really mixed conclusions of ultimate facts and statutory 
interpretation, rather than reasons. The ITC has stated the conclu- 
sions which presumably are the result of its reasoning, but it has 
neither supplied nor articulated the reasons which support those 
conclusions. 

An illustration is the conclusion that significant market penetra- 
tion alone is not an adequate basis for determining injury. This is a 
major policy determination with broad and significant implications 
in the interpretation and administration of the antidumping law. 
Clearly, Congress intended the ITC to develop and refine the very 
general concept of injury as it is applied to individual cases. This re- 
sponsibility is not adequately discharged in a case in which the ITC 
determination is neither clearer nor more specific than the statutory 
language itself. 

When the ITC fails to delineate and make explicit the basis for its 
conclusions, by articulating a rational connection between the facts 
found and the discretionary action taken, the court cannot decide, 
as it must, whether the ITC has exercised a reasoned discretion con- 
sistant with legislative intent. 

In order for the court to perform its function of judicial review, this 
proceeding is stayed, and the ITC will be afforded an additional op- 
portunity to supply this court with the reasons supporting its con- 
clusions. See United States v. Bianchi & Oo., 373 U.S. 709, 718, 83 
S.Ct. 1409 (1963). Cf. Camp v. Pitts, 411 U.S. 138, 143, 93 S.Ct. 1241 
(1973). 

Accordingly, it is ordered that this proceeding be stayed for such 
necessary time, not to exceed 90 days, as the ITC may require to 
supply the court with a more specific and explicit statement of reasons 
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for the conclusions that: (1) The affected “industry” was limited to, 
alternatively, the facilities devoted to the production of all portable 
typewriters, or, the production of portable electric typewriters; and, 
(2) significant market penetration by less than fair value imports 
alone is not an adequate basis. for determining injury. 
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Appeal to U.S. Court of Customs 
and Patent Appeals 


ApPEAL 80-20.—Armstrong Bros. Tool Co. et al. v. United States 
(Daido Corporation, Steelcraft Tools Division, Party-in-In- 
terest)—AMERICAN Manuracturers’ Action—Hanp Too.s 
From Japan—NxgoativE Injury Drrermination—LTFV— 
AntipumPpInac Act—Summary Jup@mEent. Appeal from C.D. 
4838. 


In this case plaintiffs-appellants, American manufacturers and/or 
wholesalers of certain hand tools, brought an action in the U.S. Cus- 
toms Court under the provisions of 28 U.S.C. 1582(b) (1976), 28 
U.S.C. 2632(a) (1976) and 19 U.S.C. 1516(c) (1976) to contest the 
determination by the U.S. Tariff Commission (now the U.S. Interna- 
tional Trade Commission) in ‘‘Wrenches, Pliers, Screwdrivers, and 
Metal-Cutting Snips and Shears From Japan,” investigation No. 
AA1921i-141 (39 F.R. 38133 (1974)), under the Antidumping Act of 
1921, as amended (19 U.S.C. 160, et seq. (1970)), that an industry in 
the United States is not being injured or is not likely to be injured or is 
not prevented from being established by reason of imported wrenches, 
pliers, screwdrivers, and metal-cutting snips and shears from Japan 
that are being, or are likely to be, sold at less than fair value (LTFV). 
Plaintiff specifically alleged that the Commission’s negative injury 
determination was erroneous as a matter of law, was arbitrary and 
capricious, and was not supported by substantial evidence. Plaintiffs 
sought an order setting aside the Commission’s determination and 
directing the Secretary of the Treasury to publish a finding of dumping, 
with the result that dumping duties would be assessed, where appro- 
priate, on entries of the subject hand tools from Japan. 

Daido Corp., Steelcraft Tools Division, the party-in-interest, is the 
consignee of New York consumption entry No. 77—471888, covering 
merchandise which falls within the description ‘wrenches, pliers, 
screwdrivers, and metal-cutting snips and shears from Japan.” 

The action was before the Customs Court on plaintiff’s motion for 
summary judgment and the cross-motions for summary judgment by 
defendant-appellee and party-in-interest-appellee. The court denied 
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the motion of plaintiffs-appellants and granted the cross-motions of 
defendant-appellee and party-in-interest-appellee. 

It is claimed that the Customs Court erred in finding and holding 
that the “negative” injury determination of the U.S. Tariff Commis- 
sion in ‘‘Wrenches, Pliers, Screwdrivers, and Metal-Cutting Snips and 
Shears From Japan,” investigation No. AA1921-141, supra, was not 
arbitrary; in finding and holding that the “negative” injury determi- 
nation was supported by substantial evidence; in finding and holding 
that the “negative” injury determination was not erroneous as a matter 
of law; in not directing the Secretary of the Treasury to publish a 
finding of dumping covering wrenches, pliers, screwdrivers, and metal- 
cutting snips and shears from Japan; in not directing the Regional 
Commissioner of Customs at New York (a) to ascertain the foreign 
market (or constructed) value and the purchase (or exporter’s sales) 
price of any wrenches, pliers, screwdrivers, and/or metal-cutting snips 
or shears from Japan covered by New York Seaport consumption 
entry No. 77-471888 of July 20, 1977, and (b) if and to the extent that 
the foreign market (or constructed) value exceeds the purchase (or 
exporter’s sales) price, to assess dumping duties; in denying the motion 
of plaintiffs-appellants for summary judgment; in granting the cross- 
motions of defendant-appellee and party-in-interest-appellee for 
summary judgment; in permitting the Secretary of the Treasury to act 
contrary to law; in finding and holding for the defendant-appellee and 
party-in-interest-appellee, contrary to law. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. Cuasen, 


Commissioner of Customs. 


In the Matter of | Investigation No. 337-TA- 
CERTAIN Precision Resistor Currs| 63/65 


Notice of Commission Request for Comments Concerning Settlement 
Agreement 


BACKGROUND 


In connection with the Commission’s investigation, under section 
337 of the Tariff Act of 1930, of alleged unfair methods of competition 
and unfair acts in the importation and sale of certain precision resistor 
chips in the United States, the administrative law judge (ALJ) recom- 
mended on February 22, 1980, that the Commission grant a joint 
motion to terminate this investigation with prejudice, filed by all of 
the parties on February 14, 1980. Copies of the ALJ’s recommenda- 
tion may be obtained by interested persons by contacting the Office 
of the Secretary to the Commission; 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0161. 

This investigation began with a complaint filed by Vishay Inter- 
technology, Inc., on December 15, 1978, alleging (1) misappropriation 
by respondents of certain proprietary technology, know-how, and 
trade secrets, and (2) incorporation by respondents of misappropriated 
proprietary technology, know-how, and trade secrets in the design 
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and manufacture of precision resistor chips. Investigation No. 337- 
TA-63 was instituted on January 12, 1979, based on Vishay’s com- 
plaint. On March 30, 1979, SFERNICE and Resistor Research Corp. 
(RRC) filed a complaint against Vishay under section 337 based upon 
the exports to the United States of Vishay’s Israeli subsidiary. Vishay 
was alleged to have monopolized and attempted to monopolize the 
precision resistor industry in the United States and alleged to have 
committed certain other unfair acts, including: (1) Utilizing section 
337 proceedings to maintain a monopoly position; (2) knowingly as- 
serting patents beyond the proper valid scope; (3) anticompetitive 
territorial restrictions in their licensing agreements; (4) unreasonably 
procuring and missusing a proprietary position; and (5) deceit in ob- 
taining information by improper means. On April 25, 1979, the Com- 
mission instituted investigation No. 337-TA-65 based upon that com- 
plaint. In May 1979, investigation No. 337-TA-63 was consolidated 
by the presiding officer with investigation No. 337-TA-65. 

On April 20, 1979, SFERNICE filed a complaint in Federal District 
Court for the Eastern District of Virginia asking for treble damages 
and injunctive relief based upon alleged violations of section 2 of the 
Sherman Antitrust Act, 15 U.S.C. 2 and of section 43(a) of the Lanham 
Act, 15 U.S.C. 1125(a). On May 18, 1979, Vishay filed a counterclaim 
in federal district court against SFERNICE and RRC alleging theft 
of its trade secrets. On November 6, 1979 a jury verdict was returned 
in the case of SFERNICE v. Vishay Intertechnology in the Eastern 
District of Virginia. The jury found a violation of section 2 of the 
Sherman Act and found that SFERNICE had suffered actual damages 
of 1.5 million dollars. The counterclaims in that case are still pending 
before that court. 


WRITTEN COMMENTS REQUESTED 


Because all parties have filed a joint motion to terminate this 
investigation based upon the settlement agreement and because the 
ALJ has recommended termination on the basis of the settlement 
agreement, no oral argument will be held with respect to the ALJ’s 
recommendation. However, in light of the Commission’s duty to con- 
sider the public interest, the Commission requests written comments 
from persons concerning the effect of the termination of this investi- 
gation based on the settlement agreement upon (1) the public health 
and welfare, (2) competitive conditions in the U.S. economy, (3) the 
production of like or directly competitive articles in the United States, 
and (4) U.S. consumers. These written comments must be filed with 
the Secretary to the Commission no later than 30 days after publica- 
tion of this notice in the Federal Register. The text of the settlement 
agreement follows. 
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TEXT OF THE SETTLEMENT AGREEMENT 


This settlement agreement and its appendices are entered into as of 
the 4th day of February, 1980, between Vishay Intertechnology, Inc. 
(Vishay), a company incorporated under the laws of the State of Dela- 
ware, and Societe Francaise de L’Electro-Resistance (SFERNICE), 
a company incorporated under the laws of France, and its subsidiary 
Resistor Research Corp. (RRC), a company incorporated under the 
laws of the State of Delaware. For convenience of reference, the term 
SFERNICE shall include both SFERNICE and RRC. 

1. Vishay and SFERNICE agree to settle all outstanding disputes 
between them by using their best efforts and by immediately taking 
appropriate actions, including, but not limited to, prompt prepara- 
tion, execution, and filing of stipulations. 

2. This settlement agreement, the releases and royalty agreement 
shall take effect on the effective date, which shall be 5 business days 
after all of the following actions have occurred: 


a. An order entered by the U.S. District Court for the Eastern 
District of Virginia, in civil action No. 79-338-A, vacating the 
verdict and judgment rendered thereon by the court on November 
6, 1979, and dismissing the complaint with prejudice and without 
costs; 

b. An order entered by the U.S. District Court for the Eastern 
District of Virginia, in civil action No. 79-338-A, dismissing the 
counterclaim with prejudice and without costs; 

c. An order entered by the U.S. International Trade Commis- 
sion terminating investigation No. 337-TA-63/65 with prejudice; 

d. The filling by the parties involved of a praecipe marking the 
case brought by Vishay in the Court of Common Pleas, Chester 
County, Pa., and designated No. 189 equity settled, discontinued, 
and ended with prejudice. In connection therewith, there shall be 
executed by the parties involved in that litigation mutual general 
releases in favor of the opposing party and Vishay, its officers, 
directors, and legal representatives, for any conduct engaged in by 
them prior to the execution of this agreement. SFERNICE agrees 
to hold Vishay harmless for any claims that might be pursued 
against Vishay by the opposing party in that litigation for actions 
taken prior to the execution of this agreement. 

e. A withdrawal of the following matters in various French 
courts and execution of documents in compliance with French law 
sufficient to terminate these actions with prejudice: 

1. Vishay’s complaint and SFERNICE’s counterclaim in 
the Paris patent litigation; 

ii. SFERNICE’s complaint in a Paris court alleging false 
advertising by Vishay Micro-Mesures S.A. and M. Jean 
Avril; and 

iii. SFERNICE’s complaint in a Nice court alleging misuse 
by Vishay of various goods, documents, and photographs 
obtained during Saisie-Countrefacons. 
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It is understood by Vishay and SFERNICE that completion of the 
foregoing actions wiil terminate all complaints and/or litigation cur- 
rently pending anywhere in the world between Vishay and SFERNICE 
with each party bearing its own costs. 

3. Vishay and SFERNICE each specifically agree to execute, con- 
currently with the signing of this agreement, the general release at- 
tached as appendices B and C. These releases shall take effect on the 
effective date. 

4. Vishay and SFERNICE agree to refrain from lodging or pursuing 
a complaint or action of any nature with any court, governmental 
regulatory agency, or any other judicial, legislative, executive, or 
administrative body regarding any conduct or activity of either 
Vishay or SFERNICE, their officers, employees, directors, or other 
representatives prior to the signing of this agreement. Both parties 
also agree to withdraw any complaints, if any, which either has 
made (and which are pending) before any judicial, legislative, execu- 
tive, or administrative body, and whether or not the same are in- 
cluded in paragraph 2 above. Both parties agree to use their best 
efforts to take appropriate actions, without expense, to terminate any 
such complaint or action pending before any judicial, legislative, 
executive, or administrative body. 

5. On the effective date Vishay shall pay to SFERNICE 2 million 
U.S. dollars and issue to SFERNICE a note bearing interest at the 
rate of 3 percent per annum in the amount of 985,000 U.S. dollars. 
The issuance of this note satisfies, among other things, a judgment 
recently rendered by a French court in favor of SFERNICE in the 
amount of 339,112.94 francs. The note and accrued interest is to be 
paid by Vishay to SFERNICE in 1 year from the effective date. All 
payments under this paragraph shall be made payable to the order 
of RRC. 

The foregoing payment and issuance of note made by Vishay as 
described above are in full settlement of counsel fees and other liti- 
gation expenses incurred by SFERNICE for those matters set forth 
in paragraph 2. 

6. SFERNICE shall pay royalties to Vishay in accordance with 
the royalty agreement, attached hereto as appendix A, which shall 
be executed by Vishay and SFERNICE concurrently with the execu- 
tion of this settlement agreement. 

7. The parties hereby consent to the jurisdiction and power of the 
U.S. District Court for the Eastern District of Virginia to resolve 
all questions of whatever nature concerning the interpretation and 
performance of terms and conditions of this settlement agreement and 
its appendices, specifically including the jurisdiction and power to 
enforce the terms hereof. 
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8. This settlement agreement and its appendices cannot be changed 
orally but only by a writing signed by both Vishay and SFERNICE 
and approved by their respective boards of directors. 

9. Each and every term of this settlement agreement and its ap- 
pendices shall be binding upon Vishay and SFERNICE, their suc- 
cessors in interest, affiliates, subsidiaries, agents, employees, receivers, 
principals, assigns, beneficiaries, directors, officers, and attorneys. 

10. Vishay and SFERNICE shall prepare a joint press release an- 
nouncing the termination of all legal disputes between them and shall 
use their best efforts not to make any promotional use of this settle- 
ment other than by such joint press release. The term ‘‘promotional 
use” includes, but is not limited to, uses in publicity releases or press 
releases other than the joint press release mentioned above, public 
relations releases, advertisements, brochures, and contacts with cus- 
tomers or potential customers, suppliers, users, or potential users, but 
shall not include SEC filings, required public papers, and the like. 

11. This settlement agreement and the appendices to it are the 
sole agreements among the parties and there are no other agreements, 
written or oral, express or implied, among these parties concerning 
the subject matter of this settlement agreement. 

IN WITNESS WHEREOF, we have caused this settlement agreement to 
be executed as of the 4th day of February, 1980. 

VisHAY INTERTECHNOLOGY, INC., 
By: Freirx ZANDMAN, 
President. 
Societe Francaise DE L’ELEctRo- 
RESISTANCE, 
By: J. CLaupE TINE, 
Chairman of the Board. 
Resistor RESEARCH CORPORATION, 
By: Paut R. F. Simon, 
President. 


APPENDIX A 


Royautty AGREEMENT 


As part of the consideration of this settlement, SFERNICE shall 
pay to Vishay a royalty equal to 3 percent of worldwide net sales by 
SFERNICE (not including intercompany sales) and its affiliates, 
subsidiaries, and licensees of all fixed resistors using foil chips, foil 
chips for such resistors, and networks of such resistors manufactured 
by SFERNICE, its affiliates, subsidiaries, and licensees. Worldwide 
net sales is defined as SFERNICE’s (and its affiliates, subsidiaries, 
and licensees) net sales before commissions, discounts, duties, and 





INTERNATIONAL TRADE COMMISSION NOTICES 89 


transportation costs and less returns and allowances. Currently such 
resistors are identified under the trademark “NICROCER.” 

Such royalty payments are to be made for a 3-year period, with the 
first year to commence January 1, 1980, and to conclude December 31, 
1980. Payments are to be made by SFERNICE with an annual basis 
within 90 days of December 31, 1980. 

The annual payments are to be certified as accurate by 
SFERNICE’s certified public accountants. After SFERNICE makes 
its final payment under the term of this agreement, an independent 
certified public accountant shall be chosen by Vishay, whose selection 
shall be agreeable to SFERNICE, for the sole purpose of certifying 
that the total payment made by SFERNICE under the terms of this 
royalty agreement is accurate. 

This royalty agreement shall take effect upon the effective date of 
the settlement agreement to which it is attached as appendix A. 


APPENDIX B 
GENERAL RELEASE 


1. Societe Francaise de L’Electro-Resistance (as releasor) in con- 
sideration of the sum of $1, and other good and valuable consideration, 
the receipt and sufficiency of which is hereby acknowledged from 
Vishay Intertechnology, Inc. (the releasee), hereby releases, discharges 
and holds harmless the Releasee from all actions, causes of actions, 
suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, 
covenants, contracts, controversies, executions, claims, and demands 
whatsoever, whether vested or unvested, liquidated or unliquidated, 
actual or contingent, known or unknown, in law or equity, which, 
against the releasee, the releasor (and its affiliates, subsidiaries and 
licensees) ever had, now has, or hereafter can, shall or may have for, 
upon, or by reason of any matter, cause or thing whatsoever which 
occurred in whole or in part from the beginning of time to the day of 
the date of this release, excepting only the obligations of the releasee 
contained in the settlement agreement to which this is attached as 
appendix B, and as are provided in paragraphs 2 and 4 below. 

2. This release shall be construed to permit releasee and its affiliated 
parties to continue in the future to manufacture, use and sell foil 
resistors using all technology currently or previously used by them 
with respect to the manufacture, use and sale of said resistors. It is 
specifically understood and agreed, however, that this paragraph shall 
not in any way affect releasor’s rights to assert against releasee U.S. 
Letters Patent 4,075,452 and/or any patent and/or any patent appli- 
cation which is a direct foreign counterpart of it, whether already 
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issued or hereafter issued, for acts of infringement occurring after the 
effective date. 

3. In addition to the foregoing, but not by way of limitation on the 
construction thereof, releasor covenants never to sue releasee for patent 
infringement of U.S. Letters Patent 4,053,977, and/or any patent 
and/or any patent application which is a direct foreign counterpart of 
it, whether already issued or hereafter issued, regardless of whether 
the charged infringement occurred before or after the effective date. 

4. Except as provided in paragraph 2, releasor may assert any 
patents not specifically named in paragraph 3 by reason of acts of 
infringement occurring after the effective date. 

5. This release shall take effect upon the effective date of the 
settlement xgreement to which this is attached. 


APPENDIX C 
GENERAL RELEASE 


1. Vishay Intertechnology, Inc. (as releasor), in consideration of the 
sum of $1, and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged from Societe Francaise 
de L’Electro-Resistance (the releasee), hereby releases, discharges, 
and holds harmless the releasee from all actions, causes of actions, 
suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, 
covenants, contracts, controversies, executions, claims, and demands 
whatsoever, whether vested or unvested, liquidated or unliquidated, 
actual or contingent, known or unknown, in law or equity, which, 
against the releasee, the releasor (and its affiliates, subsidiaries, and 
licensees) ever had, now has or hereafter can, shall or may have for, 
upon, or by reason of any matter, cause or thing whatsoever which 
occurred in whole or in part from the beginning of time to the day of 
the date of this release, excepting only the obligations of the releasee 
contained in the settlement agreement to which this is attached as 
appendix C. 

2. This release shall be construed to permit releasee and its affiliated 
parties to continue in the future to manufacture, use and sell foil 
resistors using all technology currently or previously used by them with 
respect to the manufacture, use and sale of said resistors. It is specifi- 
cally understood and agreed, however, that this paragraph shall not in 
any way affect releasor’s rights to assert against releasee US. Letters 
Patent 3,405,381 and 3,517,436 for acts of infringement occurring 
after the effective date. 

3. In addition to the foregoing, but not by way of limitation on the 
construction thereof, releasor covenants never to sue releasee for patent 
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infringement of U.S. Letters Patent 3,174,920, and/or any patent 
and/or any patent application which is a direct foreign counterpart of 
it, whether already issued or hereafter issued, regardless of whether 
the charged infringement occurred before or after the effective date. 

4. Except as provided in paragraph 2, releasor may assert any 
patents not specifically named in paragraph 3 by reason or acts of 
infringement occurring after the effective date. 

5. This release shall take effect upon the effective date of the 
settlement agreement to which this is attached. 


ADDITIONAL INFORMATION 


The original and 19 true copies of all written submissions must be 
filed with the Secretary of the Commission. Any person desiring to 
submit a document (or portion thereof) to the Commission in confi- 
dence must request in camera treatment. Such request should be 
directed to the Secretary of the Commission and must include a full 
statement of the reasons why the Commission should grant such treat- 
ment. The Commission will either accept such submission in confi- 
dence or return it. All nonconfidential written submissions will be 
open to public inspection at the Secretary’s office. 

By order of the Commission. 

Issued: March 10, 1980. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 
CERTAIN ANAEROBIC IMPREGNATING 
CoMPOSITIONS AND COMPONENTS 
THEREFOR 


Investigation No. 337-TA-71 


Order to Certify Motion to Commission 


The presiding officer in the above-captioned investigation is hereby 
ordered to certify motion No. 71-30 to the Commission along with her 
recommendation regarding disposition of the motion. 

The Secretary will transmit a copy of this order to the presiding 
officer and serve copies on each party of record to the investigation. 

By order of the Commission. 

Issued: March 11, 1980. 

KENNETH R. Mason, 
Secretary. 
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731-TA-17 (Preliminary) 
Cuams 1n ArrtTiGHT ConTAINERS From CaNnaDA 


Notice of Institution of Preliminary Antidumping Investigation and 
Scheduling of Conference 


Investigation instituted —Following receipt of advice from the De- 
partment of Commerce on March 5, 1980, the U.S. International 
Trade Commission on March 10, 1980, instituted a preliminary anti- 
dumping investigation under section 733(a) of the Tariff Act of 1930 
to determine whether there is a reasonable indication that an industry 
in the United States is materially injured, or is threatened with 
material injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports from Canada of 
clams in airtight containers provided for in items 114.01 and 114.05 
of the Tariff Schedules of the United States, allegedly sold or likely 
to be sold at less than fair value. This investigation will be subject to 
the provisions of part 207 of the Commission’s Rules of Practice and 
Procedure (19 CFR 207, 44 F.R. 76457) and particularly, subpart B 
thereof, effective January 1, 1980. 

Written submissions.—Any person may submit to the Commission 
on or before April 3, 1980, a written statement of information pertinent 
to the subject matter of the investigation. A signed original and 19 
copies of such statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top “Confidential business data.’’ Con- 
fidential submissions must conform with the requirements of section 
201.6 of the Commission’s Rules of Practice and Procedure (19 CFR 
201.6). All the written submissions, except for confidential business 
data, will be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with the investigation for 10 a.m., 
e.s.t., on March 31, 1980, at the U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. Parties wishing to 
participate in the conterence should contact the senior supervisory 
investigator for the investigation, Ms. Vera Libeau, 202-523-0368. It is 
anticipated that parties in support of the petition for antidumping 
duties and parties opposed to such petition will each be collectively 
allocated 1 hour within which to make an oral presentation at the 
conference. Further details concerning the conduct of the conference 
will be provided by the senior supervisory investigator. 

Inspection of petition.—The petition filed in this case in available for 
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public inspection at the Office of the Secretary, U.S. International 
Trade Commission, and at the New York City office of the U.S. 
International Trade Commission located at 6 World Trade Center. 
Issued: March 10, 1980. 
KENNETH R. Mason, 
Secretary. 


Notice of Review of Certain Countervailing Duty Orders 


Section 104(b) of the Trade Agreements Act of 1979 in pertinent 
part provides: 


(b) OrHER CounTERVAILING Duty OrpERS.— 

(1) Review py CoMMISSION UPON REQUEST.—In the case 
of a countervailing duty order issued under section 303 of 
the Tariff Act of 1930 (19 U.S.C. 1303)— 

(A) which is not a countervailing duty order to which 
subsection (a) applies, 
(B) which applies to merchandise which is the product 
of a country under the Agreement, and 
(C) which is in effect on January 1, 1980, or which is 
issued pursuant to court order in an action brought 
under section 516(d) of that Act before that date, 
the Commission, upon the request of the government of such 
a country or of exporters accounting for a significant pro- 
portion of exports to the United States of merchandise which 
is covered by the order, submitted within 3 years after the 
effective date of title VII of the Tariff Act of 1930 shall make 
a determination under paragraph (2) of this subsection. 

(2) DeTERMINATION BY THE Commission.—In a case de- 
scribed in paragraph (1) with respect to which it has received 
a request for review, the Commission shall commence an 
investigation to determine whether— 

(A) an industry in the United States— 
(i) would be materially injured, or 
(ii) would be threatened with material injury, or 
(B) the establishment of an industry in the United 
States would be materially retarded, 
by reason of imports of the merchandise covered by the 
countervailing duty if the order were to be revoked. 


It is the intention of the Commission to establish a schedule on or 
about April 30, 1980, for the conduct of investigations pursuant to 
section 104(b) encompassing requests for such investigations that 
have been received by March 28, 1980. In accordance with section 
207.31 of the Commission’s Rules of — 


(a) the trade interests of the United States; 

(b) the length of time a countervailing duty order has been in 
effect (longest first) ; 

(c) the volume of trade of the product in question; and 
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(d) the appropriateness of consolidation of investigations relating 
to like products. 


Additional investigations, requests for which are received after 
March 28, 1980, and before December 31, 1982, will be scheduled at 
later dates. 

By order of the Commission. 

Issued: March 7, 1980. 

KennETH R. Mason, 
Secretary. 
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Cross-motions for summary judgment, C.R.D. 80-2 
Definition: 
Bogus items, C.D. 4846 
Essentially of, C.D. 4846 
Flat, C.D. 4846 
Gold leaf, C.D. 4846 
Metal leaf, C.D. 4846 
Postage stamp, C.D. 4846 
Pressure sensitive, C.D. 4846 
Printing, C.D. 4846 
Printing process, C.D. 4846 
Embossed v. printed, C.D. 4846 
Evidence; exhibits, C.D. 4846 
Exhibits; evidence, C.D. 4846 
Findings of fact; basic facts v. underlying facts, C.R.D. 80-2 





Gold: 
Articles of, C.D. 4846 
Leaf, mounted, C.D. 4846 
Industry, in the United States; Antidumping Act of 1921, C.R.D. 80-2 
Injury, interpretation of term; Antidumping Act of 1921, C.R.D. 80-2 
International Trade Commission: 
Negative injury determination, C.R.D. 80-2 
Negative injury determination; judicial review, C.R.D. 80-2 
Judicial review: 
Administrative determination, C.R.D. 80-2 
Record; administrative law, C.R.D. 80-2 
International Trade Commission negative injury determination, C.R.D. 80-2 
Specificity of administrative determination; administrative law, C.R.D. 80-2 
Legislative history: 
Brussels Nomenclature, 1955, heading 49.11, C.D. 4846 
Explanatory Notes to the Brussels Nomenclature (1955), vol. IT: 
Heading 48.05, C.D. 4846 
Heading 49.11, C.D. 4846 
House Report No. 96-317, 96th Cong., Ist Sess. (1979), p. 46, C.R.D. 80-2 
Senate Report No. 93-1298, 93rd Cong., 2nd Sess. (1974), pp. 121, 171, 178- 
180, C.R.D. 80-2 
Summaries of Trade and Tariff Information (TSUS): 
1968, schedule 6, vol. 5, p. 185, C.D. 4846 
1970, schedule 2, vol. 5, p. 85, C.D. 4846 
Tariff Classification Study, 1960, Submitting Report, p. 8, C.D. 4846 
U.S. Code Congressional & Administrative News, 1974, vol. 4, p. 7186, 
et seqg., C.R.D. 80-2 
Lexicographic sources: 
The American Heritage Dictionary of the English Language (1969), C.D. 4846 
Black’s Law Dictionary (1968), C.D. 4846 
Funk & Wagnalls New Standard Dictionary of the English Language (1933), 
C.D. 4846 
McGraw-Hill Encyclopedia of Science and Technology, vol. 10, pp. 175-6, 
C.D. 4846 
The Musson Stamp Dictionary (1972), C.D. 4846 
Webster’s New World Dictionary of the American Language (1960), C.D. 4846 
Webster’s Third New International Dictionary (1966), C.D. 4846 
Negative: 
Finding; Secretary of the Treasury, C.R.D. 80-2 
Injury determination: 
International Trade Commission, C.R.D. 80-2 
Review of; American manufacturer’s action, C.R.D. 80-? 
Philatelic meaning; postage stamps, C.D. 4846 
Photographic film; printed matter * * * produced by any printing process, 
C.D. 4846 
Portable electric typewriters; sales at not less than fair value, C.R.D. 80-2 
Postage stamps: 
Common meaning, C.D. 4846 
Philatelic meaning, C.D. 4846 


Practice and procedure; stay of proceedings, C.R.D. 80-2 
Printed: 


Matter, C.D. 4846 
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Matter * * * produced by any printing process; photographic film, C.D. 
4846 
V. embossed, C.D. 4846 
Proceedings, stay of, C.R.D. 80-2 
Review, standard of; administrative action, C.R.D. 80-2 
Sales at not less than fair value; portable electric typewriters, C.R.D. 80-2 
Secretary of the Treasury; negative finding, C.R.D. 80-2 
Staffa stamps; articles of gold, C.D. 4846 
Stamps, postage, C.D. 4846 
Stay of proceedings: 
Administrative law, C.R.D. 80-2 
Practice and procedure, C.R.D. 80-2 
Strips, gold, C.D. 4846 
Summary judgment, cross-motions for, C.R.D. 80-2 
Treatises and related publications: 
Annual Report of the Secretary of the Treasury on the State of the Finances for the 
Fiscal Year Ended June 30, 1976, p. 358 C.R.D. 80-2 
Davis, Administrative Law, vol. 2, sec. 16.06, C.R.D. 80-2 
Georgia Journal of International and Comparative Law, vol. 9 (1979), pp. 177, 
205, C.R.D. 80-2 
Herzstein, The Role of Law and Lawyers Under the New Multilateral Trade 
Agreement, C.R.D. 80-2 
Rosen, Catalogue of British Local Stamps, C.D. 4846 
Scott’s 1978 Standard Postage Stamp Catalogue, vol. 1, C.D. 4846 
Scott’s United States Stamp Catalogue Specialized (1976). C.D. 4846 
The Stamp Collector’s Handbook, C.D. 4846 
Strauss, The Printing Industry (1967), p. 12, C.D. 4846 
Suchman, The U.S. Antidumping Law; After the Trade Reform Act (1975), 
C.R.D. 80-2 
Williams, L. N., The Cinderella Philatelist, April 1975, p. 31, C.D. 4846 
Williams, L. N., Cinderella Stamps, p. 99, C.D. 4846 
Typewriters, portable electric, C.R.D. 80-2 
Words and phrases: 
Bogus items, C.D. 4846 
Essentially of, C.D. 4846 
Flat, C.D. 4846 
Gold leaf, C.D. 4846 
Industry, C.R.D. 80-2 
Injury, C.R.D. 89-2 
Metal leaf, C.D. 4846 
Postage stamp, C.D. 4846 
Pressure sensitive, C.D. 4846 
Printing, C.D. 4846 
Printing process, C.D. 4846 
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